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Execution Date
THIS AGREEMENT is made on
Parties

Reg Yarran (Jnr), Murray Yarran, Fay Slater, Carol Holmes, Allan Jones, Dianne Taylor,
Reg Hayden, Ricky Nelson, Tim Riley, Winnie McHenry and such other persons as are
duly authorised by the Native Title Agreement Group (Representative Parties) for and
on behalf of the Native Title Agreement Group

South West Aboriginal Land & Sea Council Aboriginal Corporation ICN 3832
(SWALSC)

State of Western Australia (State)

Each of the following Government Parties (each being a Government Party)

Minister for Lands, a body corporate continued under section 7(1) of the Land
Administration Act 1997 (WA) (Minister for Lands)

The Honourable W.R. Marmion MLA, Minister for Mines and Petroleum, being the
Minister in the Government of the State for the time being responsible for the administration
of the Mining Act 1978 (WA) and the Petroleum and Geothermal Energy Resources Act 1967
(WA) (Minister for Mines and Petroleum)

The Honourable Albert P. Jacob MLA, Minister for Environment, being the Minister in the
Government of the State for the time being responsible for the Department of Parks and
Wildlife and the Conservation Commission of Western Australia (Minister for Environment)

The Honourable Mia J. Davies MLA, Minister for Water, being the Minister in the
Government of the State for the time being responsible for the Department of Water
(Minister for Water)

The Honourable Peter C. Collier MLC, Minister for Aboriginal Affairs, being the Minister
in the Government of the State for the time being responsible for the Department of
Aboriginal Affairs (Minister for Aboriginal Affairs)

Conservation Commission of Western Australia, a body corporate established by
section 18 of the Conservation and Land Management Act 1984 (WA) (Conservation
Commission of Western Australia)

Conservation and Land Management Executive Body, a body corporate established by
section 36 of the Conservation and Land Management Act 1984 (WA) (Conservation and
Land Management Executive Body)

Housing Authority, the body corporate established by section 6(4) of the Housing Act 1980
(WA) (Housing Authority)

Marine Parks and Reserves Authority, an authority established by section 26A of the
Conservation and Land Management Act 1984 (WA) (Marine Parks and Reserves
Authority)

Water Corporation, a body corporate established by section 4 of the Water Corporations
Act 1995 (WA) (Water Corporation)

Western Australian Land Authority, a body corporate established by section 5(1) of the
Western Australian Land Authority Act 1992 (WA) (LandCorp)




Background

A

The Noongar people and the State of Western Australia have reached a full and
final settlement of all current and future applications made or to be made by
Noongar people, under the NT Act, for:

(a) the determination of Native Title over the Settlement Area; and

(b) the determination of the compensation that will be payable by the State,
on just terms, to compensate the Noongar people for the loss, surrender,
diminution, impairment and other effects on their Native Title Rights and
Interests of all acts affecting Native Title that have been done in relation
to the Settlement Area.

The Parties acknowledge that the Settlement is unprecedented in Australia.

The Settlement provides a significant opportunity for the Noongar people to
achieve sustainable economic, social and cultural outcomes. The State recognises
that such outcomes are in the long term interest of both the State and the Noongar
community.

The Parties agree that the arrangements put in place under the Settlement will only
reach their full potential if all Parties engage in the implementation of the
Settlement in a spirit of cooperation.

In exchange for the payment and provision of the benefits under this Agreement,
including those referred to in paragraph G of this Background, the Noongar people
will agree:

(a) to a surrender of Native Title Rights and Interests in respect of the
Settlement Area; and

(b) to the validation of all acts that, historically, may have been done invalidly
in relation to the Settlement Area.

The payment and provision of the benefits under this Agreement, including those
referred to in paragraph G of this Background, will also compensate the Noongar
people for any other loss, surrender, diminution, impairment or other effects on
their Native Title Rights and Interests of all acts affecting Native Title that have
been done in relation to the Settlement Area.

The benefits to be provided to the Noongar people under the Settlement include
the following:

(a) the introduction of the Noongar (Koorah, Nitja, Boordahwan) (Past,
Present, Future) Recognition Bill into the Western Australian Parliament;

(b) the establishment of a "Noongar Boodja Trust" to receive, hold and apply
(for the benefit of Noongar people generally) the benefits to be provided
to the Noongar people under the Settlement;

(c) financial contributions to the Noongar Boodja Trust "Future Fund" to
establish a perpetual fund for Noongar social, cultural and economic
development;




(d)

(e)

(f)

(9)

(h)

(i)

financial contributions to the Noongar Boodja Trust "Operations Fund" for
the establishment and operation of a Central Services Corporation and
up to 6 Regional Corporations;

the establishment of:
(i) the Noongar Land Estate;

(i) co-operative and joint management arrangements with the
Department of Parks and Wildlife;

(i) a State-administered Noongar Land Fund to assist in
implementing the Settlement as it relates to land;

(iv) a uniform Aboriginal cultural heritage management regime that
will assist in the protection of Noongar cultural heritage;

(v) land access arrangements for unallocated Crown land and
unmanaged reserves for Noongar people and their children;

(vi) modified water catchment area by-laws to allow Noongar
people to undertake certain activities in those sensitive areas;

the transfer of housing properties to the Trust with funding for the
refurbishment or demolition of existing housing stock;

the implementation of a Community Development Framework in
partnership with the State;

the implementation of a Noongar Economic Participation Framework to
increase commercial participation by Noongar people in South West
development through increased communication about government
opportunities;

the delivery of a capital works program that includes the provision of
funding for Noongar corporation offices and seed funding for a Noongar
Cultural Centre.

The Settlement Area comprises all the land and waters contained within the outer
boundaries of the following "Noongar Claims":

(@)
(b)

(c)
(d)

(e)
(f)

Ballardong People (WAD 6181/98);

Gnaala Karla Booja (WAD 6274/98) (including the Harris family claim
(WAD 6085/98));

South West Boojarah (WAD 253/06) (including the Harris family claim);

Wagyl Kaip (WAD 6286/98) (including the Southern Noongar claim (WAD
6134/1998));

Whadjuk People (WAD 242/11);

Yued (WAD 6192/98) (but only to the extent that this claim relates to land
and waters landward of the 3 nautical mile limit)

and also includes:




(9) any island that; and
(h) as much of the sea area (if any) within the 3 nautical mile limit as,
is adjacent to those areas and that is not included in a relevant claim area.

For the purpose of implementing the Settlement, the Settlement Area is divided
into 6 "Agreement Areas" that together reflect the areas of land and waters
described in paragraph H of this Background.

It is intended that the traditional owners for each of these Agreement Areas, called
"Native Title Agreement Groups" under the terms of the Settlement, will separately
enter into an Indigenous land use agreement under the NT Act (Agreement) with
the State, the Government Parties and South West Aboriginal Land and Sea
Council Aboriginal Corporation (SWALSC).

Each Native Title Agreement Group comprises the members of the Native Title
Claim Group for each Noongar Claim that overlaps with the Agreement Area in
question, plus all additional people who, as a result of further research conducted
by SWALSC, have been identified as people who hold or may hold Native Title in
each Agreement Area.

This document comprises the Agreement made between the State, the
Government Parties, SWALSC and the Ballardong People Native Title Agreement
Group. There will be a further 5 "Related Agreements”, to be made between the
State, the Government Parties, SWALSC and the "Related Native Title Agreement
Groups" for the Agreement Area or Related Agreement Area relating to each of the
other Noongar Claims.

Many of the benefits to be provided to the Noongar people under the Settlement
and some of the structures to be set up to implement the Settlement are for the
benefit of the Noongar people generally, and not for the members of each Native
Title Agreement Group separately. These common settlement provisions, which
relate to this Agreement and to each of the Related Agreements taken together,
are set out in the common "Settlement Terms" that form part of this Agreement and
each of the Related Agreements.

The Parties intend that this Agreement (as with each of the Related Agreements)
will be registered as an Indigenous land use agreement (area agreement) under
Subdivision C of Division 3 of Part 2 of the NT Act.




The Parties agree as follows:

1.

11

1.2

Defined terms and interpretation
Definitions by reference to the NT Act

In this Agreement, any capitalised term for which a definition is not included in
clause 1.2 of this Agreement will, where the term is defined in the NT Act, have the
same meaning as given to it in the NT Act, as at the Execution Date.

Other definitions

In this Agreement:

ADJR Act means the Administrative Decisions (Judicial Review) Act 1997 (Cth).
Agreement means this document.

Agreement Area means the land and waters that are described in Part 1 of
Schedule 1 to this Agreement and shown on the map in Part 2 of Schedule 1 to
this Agreement.

Allocate has a meaning that corresponds with Allocation, as that term is defined
in clause 1.3 of the Settlement Terms.

Applicant means the person or persons who, from time to time, are the "applicant"
(within the meaning of section 253 of the NT Act) for the Claim.

Business Day has the meaning given in the Settlement Terms.
CATSI Act has the meaning given in the Settlement Terms.
CATSI Corporation has the meaning given in the Settlement Terms.

Central Services Corporation or CSC has the meaning given in the Settlement
Terms.

Claim means Native Title determination application WAD6181/1998 (Alan Jones &
Ors and State of Western Australia & Ors (Ballardong People)).

Clause 9.6 Terminated Agreement has the meaning given in clause 9.6(e) of this
Agreement.

Community Development Framework means the document referred to at
clause 17(a) of the Settlement Terms.

Compensation has the meaning given in the Settlement Terms.

Conclusively Registered means, in respect of the Registration of this Agreement
or a Related Agreement, the Agreement or Related Agreement in question
remaining Registered:

(a) at a date that is 60 Business Days after the date on which a decision is
made to Register this Agreement or a Related Agreement provided that
no Legal Proceedings have been commenced in respect of such
Registration; or

10



(b) otherwise, at a date that is 40 Business Days following the exhaustion
and determination of the final available Legal Proceedings in respect of
such Registration,

and Conclusive Registration has a corresponding meaning.
Conditions has the meaning given in the Settlement Terms.

Confidential Information means all information provided by any of the Parties
under or for the purposes of this Agreement:

(a) during negotiations preparatory to the execution of this Agreement; and
(b) during the term of this Agreement,

that is identified as confidential by the Party providing the information.

CPI has the meaning given in the Settlement Terms.

Deemed Settlement Effective Date means the date that is 40 Business Days
after the date of a Deemed Settlement Effective Date Notice.

Deemed Settlement Effective Date Notice means a notice, which may be given
by the State to SWALSC in the circumstances set out at clause 3.4 of this
Agreement, of the State's decision that there will be a Deemed Settlement Effective
Date in respect of this Agreement.

Determination Date means the date on which the Federal Court makes the
Determination of Native Title contemplated by clause 6.3(c)(vi) of this Agreement
and, where more than one Determination of Native Title is made in relation to
different parts of the area covered by the Claim, the date on which the last of those
Determinations of Native Title is made fully finalising the Claim.

DPC has the meaning given in the Settlement Terms.

Eligible Noongar Entity has the meaning given in the Settlement Terms.
Execution Date means the date of the execution of this Agreement by the State.
Federal Court means the Federal Court of Australia.

Future Fund Payment has the meaning given in the Settlement Terms.

ILUA has the meaning given in the Settlement Terms.

ILUA Register means the Register of Indigenous Land Use Agreements
established under section 199A of the NT Act.

ILUA Regulations means the Native Title (Indigenous Land Use Agreements)
Regulations 1999 (Cth).

Indemnified Amount has the meaning given in clause 12.1(a) and (c) of this
Agreement.

Indemnified Amount Notice has the meaning given in clause 12.1(e) of this
Agreement.

Invalid Act has the meaning given in the Settlement Terms.
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LAA has the meaning given in the Settlement Terms.
Land Base Strategy has the meaning given in the Settlement Terms.
Land Sub has the meaning given in the Settlement Terms.

LEADR means the dispute resolution organisation of that name. If LEADR ceases
to exist as an organisation, then LEADR will be taken to mean any other dispute
resolution organisation with similar objects agreed to by a majority of the Parties to
the relevant dispute or if no majority agreement can be reached, decided by the
Party that first notified the relevant dispute.

Legal Proceedings means:

(a) an application (Primary Proceedings) made, pursuant (respectively) to
sections 5 or 6 of the ADJR Act, by a person aggrieved by:

(i) a decision of the Native Title Registrar to Register this
Agreement or a Related Agreement; or

(i) conduct engaged, or proposed to be engaged, in by the
Registrar for the purpose of making a decision to Register this
Agreement or a Related Agreement,

for an order of review in respect of (as the case may be) that decision or
conduct;

(b) an application (also Primary Proceedings) made, pursuant to section
39B of the Judiciary Act 1903 (Cth), in reliance on the original jurisdiction
of the Federal Court, for declaratory or other relief with respect to the
decision of the Native Title Registrar to Register this Agreement or a
Related Agreement; and

(c) each appeal, rehearing or other court proceedings (Secondary
Proceedings) that may be commenced in consequence of any judgment
handed down in respect of:

(i) any Primary Proceedings; or

(i) any prior Secondary Proceedings that are ultimately referable
to such Primary Proceedings.

Legislative Conditions means the Conditions set out at paragraphs (a) to (c) of
the definition of "Conditions" in clause 1.3 of the Settlement Terms.

Native Title Agreement Group means the people described in Schedule 2 to this
Agreement, being all of the people who:

(a) have been identified as people who hold or may hold Native Title in
relation to land and waters within the Agreement Area; and

(b) having been so identified, have (within the meaning of section 251A of
the NT Act) authorised the making of this Agreement.
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Noongar Claims means:

(a) the Claim; and
(b) the following other Noongar Native Title determination applications:
(i) WAD 6274/1998 (Lorraine Belotti & Ors and State of Western

Australia & Ors (Gnaala Karla Booja));

(i) WAD 253/2006 (William Webb & Ors and State of Western
Australia & Ors (South West Boojarah #2));

(iii) WAD 6085/1998 (Minnie Edith Van Leeuwen & Ors -v- State of
Western Australia & Ors (Harris Family));

(iv) WAD 6286/1998 (Hazel Brown & Ors -v- the State of Western
Australia & Ors (Wagy!l Kaip));

(v) WAD 6134/1998 (Dallas Coyne & Ors and State of Western
Australia & Ors (Southern Noongar));

(vi) WAD 242/2011 (Clive Davis & Ors v State of Western Australia
(Whadjuk People)); and

(vii) WAD 6192/1998 (Malcolm Ryder & Ors and State of Western
Australia & Ors (Yued)) (but only to the extent that this
application relates to land and waters landward of the 3
nautical mile limit).

Noongar Cultural Centre means the building referred to at clause 15(b) of the
Settlement Terms.

Noongar Future Fund has the meaning given in the Settlement Terms.
Noongar Land Estate has the meaning given in the Settlement Terms.

Noongar Economic Participation Framework means the document referred to at
clause 16(a) of the Settlement Terms.

Noongar Land Fund has the meaning given in the Settlement Terms.

NT Act has the meaning given in the Settlement Terms.

Operations Fund has the meaning given in the Settlement Terms.
Operations Fund Payment has the meaning given in the Settlement Terms.

Party means a party to this Agreement and Parties means any 2 or more of them
as the case requires.

Primary Proceedings has the meaning given in paragraph (a) of the definition of
"Legal Proceedings" in this clause 1.2.

Principles has the meaning given in the Settlement Terms.

Regional Corporation means the corporation that is to be:
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(a) established on behalf of the Native Title Agreement Group pursuant to
clause 8 of this Agreement; and

(b) appointed by the Trustee under clause 4 of the Trust Deed,

and includes any replacement corporation that may be appointed by the Trustee
from time to time.

Registered means registered, pursuant to section 24CK(1) of the NT Act, on the
ILUA Register, and Registration has a corresponding meaning.

Related Agreement means each of the five other ILUAs that is proposed to be
entered into between the State and a Related Native Title Agreement Group with
respect to the land and waters within the Settlement Area.

Related Agreement Area, with respect to a Related Agreement, means the land
and waters that are described in Part 1 of Schedule 1 and shown on the map in
Part 2 of Schedule 1, to that Related Agreement.

Related Deemed Settlement Effective Date means the date that is 40 Business
Days after the date on which the State gives SWALSC a notice under clause 3.4 of
a Related Agreement.

Related ILUA Termination Event means the termination of a Related Agreement
under clause 10 of that Related Agreement.

Related Native Title Agreement Group means the people who have been
identified as the people who hold or may hold Native Title in relation to land and
waters within each Related Agreement Area, and Related Native Title Agreement
Groups means any 2 or more of them as the case requires.

Related Regional Corporation means each of the corporations that is to be:

(a) established on behalf of each Related Native Title Agreement Group
pursuant to clause 8 of each Related Agreement; and

(b) appointed by the Trustee under clause 4 of the Trust Deed,

and includes any replacement corporation that may be appointed by the Trustee
from time to time.

Representative Parties:

(a) means, subject to clause 6.4 of this Agreement, the people who (as
mentioned in clause 5.2(a)(ii) of this Agreement) have been authorised
by the Native Title Agreement Group to enter into this Agreement and to
perform (on their behalf) the obligations of the Native Title Agreement
Group under this Agreement; and

(b) must include:
(i) in the period commencing on the Execution Date and

concluding on the Determination Date, the people who from
time to time are listed as the "Applicant" on the Claim; and
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1.3

(i) thereafter, the people who were listed as the "Applicant" on the
Claim immediately prior to the making of the Determination of
Native Title on the Determination Date.
Rulebook has the meaning given in the Settlement Terms.

Secondary Proceedings has the meaning given in paragraph (c) of the definition
of "Legal Proceedings" in this clause 1.2.

Security Deed has the meaning given in the Settlement Terms.
Settlement has the meaning given in the Settlement Terms.

Settlement Area has the meaning given in the Settlement Terms.
Settlement Effective Date has the meaning given in the Settlement Terms.

Settlement Effective Date Notice has the meaning given in clause 3.3(a) of this
Agreement.

Settlement Terms means the document entitled "South West Settlement Terms",
which is attached at Schedule 10 to this Agreement.

State Party has the meaning given in the Settlement Terms.
Sunset Date has the meaning given in the Settlement Terms.

Surrender means the surrender to the State of all Native Title Rights and Interests
in relation to the Agreement Area.

Trust has the meaning given in the Settlement Terms.

Trust Deed has the meaning given in the Settlement Terms.

Trustee has the meaning given in the Settlement Terms.

Trustee Recovery Limit has the meaning given in clause 12.2 of this Agreement.
Interpretation — General

In this Agreement:

(a) headings and subheadings are inserted for guidance only and do not
govern the meaning or construction of any provision of this Agreement;

and unless the contrary intention appears:
(b) words expressed in the singular include the plural and vice versa;

(c) a reference to a recital, clause, schedule or annexure is, as applicable
and as the context requires, a reference to:

(i) a recital or clause to or of either this Agreement or the
Settlement Terms;

(i) a schedule to this Agreement; or
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(d)

(f)

(9

(h)

(i)

)

(k)
(1)

(m)
(n)

(P)

(iii) an annexure to the Settlement Terms,
and a reference to this Agreement includes:
(iv) all recitals and schedules to it; and
(v) all annexures to the Settlement Terms;

a reference to a document (including this Agreement) is to that document
as varied, amended, supplemented, or replaced from time to time;

a "person" includes a company, partnership, firm, joint venture (whether
incorporated or unincorporated), association, authority, corporation or
other body corporate, trust, public body or Government Party;

a reference to a "person” (including a Party to this Agreement) includes a
reference to the person's executors, administrators, successors and
permitted assigns, transferees or substitutes (including people taking by
permitted novation);

a reference to a person, statutory authority or government body
(corporate or unincorporated) established under any statute, ordinance,
code, legislation or other law includes a reference to any person
(corporate or unincorporated) established or continuing to perform the
same or substantially similar function;

a reference to a department or agency of the State includes any future
department or agency of the State pursuant to an Order under the
Alteration of Statutory Designations Act 1974 (WA);

a reference to conduct includes, without limitation, an omission,
statement or undertaking, whether or not it is in writing;

if a word or phrase is given a defined meaning, any other part of speech
or grammatical form of that word or phrase has a corresponding
meaning;

"includes" in any form is not a word of limitation;

a reference to a statute, ordinance, code, legislation or other law includes
regulations and other instruments under it and amendments, re-
enactments, consolidations or replacements of any of them;

a reference to "dollars" or "$" is a reference to the currency of Australia;

a reference to a "day" is to be interpreted as the period of time
commencing at midnight and ending 24 hours later;

a reference to a "month" is to be interpreted as the period of time
commencing at the start of any day in one of the calendar months and
ending immediately before the start of the corresponding day of the next
calendar month or if there is no such day, at the end of the next calendar
month;

references to time are to local time in Perth, Western Australia;
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1.4

(@)

(r)

(s)

where time is to be reckoned from a day or event, that day or the day of
that event is excluded;

if the day on or by which a person must do something under this
Agreement is not a Business Day, the person must do it on or by the next
Business Day; and

if any conflict arises between the terms and conditions contained in the
clauses of this Agreement and any recitals, schedules or annexures to
this Agreement, the terms and conditions of the clauses of this
Agreement will prevail to the extent of the inconsistency.

Interpretation — liabilities and benefits

In this Agreement, unless the contrary intention appears:

(a)

(b)

(c)

the members of the Native Title Agreement Group, including the
Representative Parties who are signatories to this Agreement, are jointly
(and not severally or jointly and severally):

(i) entitled to the benefits conferred on the Native Title Agreement
Group under this Agreement; and

(ii) liable to perform the obligations of the Native Title Agreement
Group under this Agreement;

neither the State nor a Government Party may bring proceedings in
respect of this Agreement against a member of the Native Title
Agreement Group, including any of the Representative Parties who are
signatories to this Agreement, in his or her individual capacity. Any such
proceedings may only be brought in a court of competent jurisdiction
against the Representative Parties on behalf of the Native Title
Agreement Group jointly; and

any agreement, representation, warranty or indemnity in favour of the
State and a Government Party, or in favour of more than one
Government Party, is for the benefit of them severally.

Settlement Terms

The Parties acknowledge and agree that:

(@)

(b)

(c)

the Settlement Terms are imported into and form an essential part of this
Agreement;

each named Party is, on and from the Execution Date, entitled to the
benefits, and will observe and be bound by the obligations, covenants,
indemnities, terms and conditions that apply to that Party, set out in the
Settlement Terms; and

in addition, on and from the date on which this Agreement is Registered,
and while the Agreement remains Registered, all people who hold Native
Title in relation to any of the land or waters in the Agreement Area will be
entitled to the benefits, and will observe and be bound by the obligations,
covenants, indemnities, terms and conditions, set out in the Settlement
Terms.
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3.2

Term of this Agreement and exemptions

Commencement

This Agreement commences on the Execution Date.

Conditions to Settlement

(a)

(b)

(c)

(d)

(e)

The obligations under clauses 6 and 7 of this Agreement are subject to:

(i) the occurrence of the Settlement Effective Date before (or, if
clause 9.6(b)(ii) applies, after) the Sunset Date; or

(ii) the earlier occurrence of a Deemed Settlement Effective Date.

If the Conditions have not been satisfied by the date that is 40 Business
Days before the Sunset Date, then as soon as practicable following that
date, the State and SWALSC will convene at least one meeting (which
may be conducted by teleconference or videoconference) to discuss
whether or not to extend the Sunset Date by such period as they
consider would allow adequate opportunity for the Conditions to be
satisfied.

Where the State and SWALSC agree that it would be appropriate to
extend the Sunset Date, the State will issue a notice to SWALSC
confirming the agreed new Sunset Date.

The Parties must each use reasonable endeavours to procure the
satisfaction of the Conditions as soon as reasonably practicable,
including by:

(i) in a timely manner, doing (or causing to be done) all things,
and executing (or causing to be executed) all documents, that
are within their respective powers to do or execute (or cause to
be done or executed, as the case may be) and that are
reasonably necessary in order to procure, as soon as
reasonably practicable, the satisfaction of the Conditions; and

(i) providing all reasonable assistance to the other Parties in order
to procure, as soon as reasonably practicable, the satisfaction
of the Conditions.

The State and SWALSC must:

(i) keep each other fully informed in relation to progress towards
the satisfaction of the Conditions; and

(i) promptly notify each other in writing as soon as either becomes
aware that a Condition is satisfied or becomes (or is likely to
become) incapable of being satisfied.
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3.3

3.4

3.5

Notice of Settlement Effective Date

(a)

(b)

Without limiting its obligations under clause 3.2(d) of this Agreement, the
State must issue a notice (Settlement Effective Date Notice) to
SWALSC either:

(i) within 20 Business Days after the fulfilment of the last of the
Conditions to be fulfilled; or

(i) at the same time as giving a notice under clause 9.6(b)(ii).

The Settlement Effective Date Notice must state the Settlement Effective
Date.

Deemed Settlement Effective Date Notice

(a)

(b)

Provided all of the Legislative Conditions have been satisfied, at any time
between:

(i) the Conclusive Registration of this Agreement; and
(ii) the Settlement Effective Date,
the State may issue a Deemed Settlement Effective Date Notice.

If the State does issue a Deemed Settlement Effective Date Notice,
clause 9.7 will apply.

Termination

(a)

This Agreement will terminate on the occurrence of any of the following
events:

(i) any of the Legislative Conditions not being satisfied by the
Sunset Date;

(i) the State electing to terminate this Agreement under clause 9.6
of this Agreement;

(iii) SWALSC electing to terminate this Agreement under clauses 6
or 7 of the Settlement Terms;

(iv) all Parties agreeing in writing to terminate this Agreement at
any time before the earlier of:

A. the first of the Deemed Settlement Effective Date and
Related Deemed Settlement Effective Dates to occur;
and
B. the Settlement Effective Date; or
(v) this Agreement being removed from the ILUA Register by the

Native Title Registrar and remaining de-registered:

A. at a date that is 60 Business Days after the date on
which this Agreement was removed from the ILUA
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(b)

Register provided that no legal proceedings have
been commenced seeking the re-instatement of this
Agreement on the ILUA Register whether by
application to the Federal Court at first instance or on
appeal from a decision of the Federal Court ordering
the Native Title Registrar to remove the Agreement
from the ILUA Register (Re-instatement
Application); or

B. otherwise, at a date that is 40 Business Days
following the exhaustion and determination of the
final available legal proceedings in respect of the Re-
instatement Application.

No Party may terminate this Agreement for any other reason, including
by reason of breach or repudiation of this Agreement by any Party
(although a Party may exercise any other right or remedy otherwise
available to it in respect of such breach or repudiation).

3.6 Consequences of termination

(a)

(b)

Unless otherwise agreed in writing by the State and SWALSC, if this
Agreement is terminated in accordance with clause 3.5(a) of this
Agreement:

(i) where clause 9.6 or 10 applies, the consequences set out in
the relevant provision will apply;

(i) unless otherwise provided for in this Agreement, this
Agreement will cease to have any force or effect on and from
the date of termination;

(iii) any act done under, or in accordance with, this Agreement on
or before the date of termination of this Agreement will remain,
to the extent permitted by law, valid; and

(iv) all rights, obligations and remedies under this Agreement which
accrued on or before the date of termination of this Agreement
will remain binding and enforceable.

If this Agreement is terminated in accordance with clause 3.5(a) of this
Agreement, the State and SWALSC will meet to discuss whether a
replacement or alternative agreement should be negotiated and
Registered.

3.7 Termination after registration on the ILUA Register

(a)

If, at any time after this Agreement is Registered, this Agreement is
terminated in accordance with any of clauses 3.5(a)(i) to (iii) of this
Agreement, either the State or SWALSC may advise the Native Title
Registrar in writing of the expiry of the Agreement in accordance with
section 199C(1)(c)(i) of the NT Act and the other Parties must, upon the
request of the State or SWALSC as the case may be, do such things as
are reasonably required of them to have the details of the Agreement
removed from the ILUA Register.
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(b)

(c)

If, at any time after the Agreement is Registered, all Parties agree to
terminate this Agreement under clause 3.5(a)(iv) of this Agreement, then
all Parties must advise the Native Title Registrar in writing in accordance
with section 199C(1)(c)(ii) of the NT Act.

Notwithstanding section 24EA(1) of the NT Act, the consequences set
out in clause 3.6(a) of this Agreement apply upon termination of this
Agreement.

Area to which this Agreement applies

This Agreement applies to the Agreement Area.

5.2

Authority, representation and warranties

Representative Parties' representations and warranties

The Representative Parties jointly and severally represent and warrant that:

(a)

(b)

(c)

they are authorised to enter into and to perform their obligations under
this Agreement by the Native Title Agreement Group;

the terms of this Agreement are binding on the Native Title Agreement
Group; and

they know of no impediment to them performing their obligations under
this Agreement.

Native Title Agreement Group representations and warranties

The members of the Native Title Agreement Group jointly (and not severally or
jointly and severally) represent and warrant that:

(a)

they have authorised:

(1) the making of this Agreement (within the meaning of section
251A of the NT Act);

(i) the Representative Parties to enter into this Agreement and to
perform on their behalf the obligations of the Native Title
Agreement Group under this Agreement (including as
envisaged by clause 6.4 of this Agreement); and

(iii) in performing the functions contemplated by clause 5.2(a)(ii) of
this Agreement, where the Representative Parties are unable
to achieve unanimity with respect to:

A. the making of any decision;
B. the taking of any course of action; or
C. the signing of any document,

that the Representative Parties may act by majority such that,
the decisions, actions or signatures of a majority of the
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5.3

5.4

5.5

5.6

Representative Parties will be deemed to constitute the
decisions, actions or signatures of the Representative Parties;

(b) the terms of this Agreement are binding on them; and

(c) they know of no impediment to them performing their obligations under
this Agreement.

State and Government Party representations and warranties

The State and the Government Parties each represent and warrant, for the benefit
of the Native Title Agreement Group, that:

(a) they each have full power and authority to enter into this Agreement;

(b) all conditions and things required by applicable law to be fulfilled or done
(including the obtaining of any necessary authorisations) in order to
enable them lawfully to enter into, exercise their rights and perform their
obligations under this Agreement have been fulfilled or done; and

(c) they know of no impediment to them performing their obligations under
this Agreement.

SWALSC representations and warranties
SWALSC represents and warrants that:

(a) as at the Execution Date, it is the only Representative Aboriginal/Torres
Strait Islander Body in relation to the whole of the Agreement Area;

(b) it is of the opinion that all reasonable efforts have been made to ensure
that all persons who hold or may hold Native Title in relation to land and
waters in the Agreement Area have been identified; and

(c) it is of the opinion that all the persons so identified have (within the
meaning of section 251A of the NT Act) authorised the making of this
Agreement; and

(d) it knows of no impediment to it performing its obligations under this
Agreement.

Reliance on warranties

Each Party acknowledges that the other Parties have entered into this Agreement
in reliance on the warranties provided in clauses 5.1 to 5.4 of this Agreement (as
applicable).

Acknowledgment regarding legal advice
Each Party acknowledges that it has:

(a) had the benefit of legal advice in respect of all matters in this Agreement
and the effect of the rights, obligations and liabilities of each of the
Parties to it; and
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5.7

5.8

5.9

5.10

(b) been provided with an opportunity to consider that advice and all of the
provisions of this Agreement before entering into it.

Application of this Agreement to the State and the Government Parties

(a) By entering into this Agreement, the State binds itself but not the
Government Parties.

(b) By entering into this Agreement, each Government Party binds itself, but
not the State (except to the extent otherwise provided by law) or any
other Government Party.

Ministers may act through authorised officers

Where in this Agreement (including the Settlement Terms), reference is made to a
Minister of the State, and the relevant Minister may, or is required to, give any
notice or do any other act or thing, that notice may be given, and that other act or
other thing may be done, by a duly authorised officer of the relevant Department in
the name of and on behalf of the relevant Minister.

Administration of this Agreement and the Settlement Terms

(a) Other than as specified in this Agreement or the Settlement Terms, as at
the Execution Date, responsibility for administration of this Agreement
and the Settlement Terms for the State has been given to DPC. The
State may from time to time by notice in writing to SWALSC give
responsibility for administration of either the whole or parts of this
Agreement and the Settlement Terms to a different State Party or
different State Parties.

(b) Other than as specified in this Agreement or the Settlement Terms, any
provision in this Agreement or the Settlement Terms for an obligation to
be discharged by, or a notice to be given to, SWALSC will be complied
with where the obligation is discharged by, or the notice given to:

(i) before the establishment and appointment of the Central
Services Corporation, SWALSC; and

(i) after the establishment and appointment of the Central
Services Corporation:

A. if the appointment of the Central Services
Corporation remains in effect at the material time, the
Central Services Corporation; or

B. otherwise, the Trustee.

(c) In the circumstances described in clause 5.9(b)(ii), SWALSC will procure
that any applicable obligations are discharged, and any relevant notices
are received, by (as applicable) the Central Services Corporation or the
Trustee.

SWALSC Obligations to be novated to Central Services Corporation

If an entity other than SWALSC is appointed as the CSC under clause 5 of the
Trust Deed, SWALSC must novate its rights and obligations under this Agreement
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(other than in relation to clauses 6.3, 14.2 and 14.3 of this Agreement) to the CSC
in accordance with the following process:

(a)

(b)

(c)

(d)

SWALSC will notify the State of the appointment of the CSC by the
Trustee within 10 Business Days after such appointment;

within 20 Business Days after the receipt of the notice referred to in
clause 5.10(a) of this Agreement, the State will prepare a deed of
novation (CSC Deed of Novation) in the form set out in Schedule 3 to
this Agreement and submit it to SWALSC to arrange for execution by
SWALSC and the CSC;

within 20 Business Days after the receipt of the CSC Deed of Novation
by SWALSC, SWALSC will:

(i) execute the CSC Deed of Novation;

(ii) use all reasonable endeavours to procure the CSC and the
Representative Parties to execute the CSC Deed of Novation;
and

(iii) provide the executed CSC Deed of Novation to the State;

the State will then execute the CSC Deed of Novation, have it stamped if
necessary, and provide copies of the fully executed (and stamped if
necessary) CSC Deed of Novation to SWALSC, the CSC, the Regional
Corporation and the Trustee.

6.2

Resolution of Native Title in the Agreement Area

Validating of Invalid Acts

(@)

(b)

The Parties agree to and consent to, on and from 11.59pm on the day
before the date on which the Surrender will take effect under clause 6.2
of this Agreement, the validating of all Invalid Acts that have been, or are
being, carried out by the State or any State Party in relation to any part of
the Agreement Area.

Clause 6.1(a) of this Agreement is a statement for the purposes of
section 24EBA(1)(a)(i) of the NT Act and regulation 7(5)(d) of the ILUA
Regulations.

Surrender of Native Title Rights and Interests

(@)
(b)

The Parties agree to and consent to the Surrender.

The Surrender will take effect:

(i) on the date that is 30 Business Days after the earlier of:
A. the Deemed Settlement Effective Date; and
B. the Settlement Effective Date; or
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6.3

(c)

(d)

(i) immediately before the State and SWALSC file with the
Federal Court executed Consent Orders, together with
supporting affidavits and supporting joint submissions, in
accordance with clause 6.3(c)(v) of this Agreement,

whichever is the earlier.

The Parties agree that the Surrender is intended to extinguish all Native
Title Rights and Interests that exist in relation to the Agreement Area at
the time of the Surrender.

Clause 6.2(c) of this Agreement is a statement for the purposes of:

(i) section 24EB(1)(b)(i) and 24EB(1)(d) of the NT Act; and

(i) regulation 7(5)(a) and 7(5)(c) of the ILUA Regulations.

Determinations of Native Title

(a)

(b)

(c)

The Applicant and the other members of the Native Title Claim Group for
the Claim authorise and instruct the lawyer representing the Applicant in
relation to the Claim (Applicant's Lawyer) to execute the Minute of
Proposed Consent Orders prepared in accordance with this clause 6.3
and in the terms set out in Annexure | to the Settlement Terms (Consent
Orders).

The Consent Orders will apply to the entire area of land and waters
covered by the Claim (Claim Area) unless there is an area of land or
waters within the Claim Area which is also covered by a Native Title
Determination Application for which consent orders in the same terms as
the Consent Orders cannot be executed (Third Party Claim) and in that
case the Consent Orders will apply only to that part of the Claim Area
that is not overlapped by the Third Party Claim.

Subject to clause 6.3(e) of this Agreement, the Parties agree that:

(i) within 20 Business Days after the earlier of:
A. the Deemed Settlement Effective Date; and
B. the Settlement Effective Date,

the State will prepare the Consent Orders and will circulate the
Consent Orders to all of the parties to the Claim for execution;

(i) SWALSC will use all reasonable endeavours to cause the
Applicant's Lawyer to execute and return the Consent Orders
to the State within 10 Business Days of their receipt;

(iii) if the Applicant's Lawyer fails to execute the Consent Orders
within the period specified in clause 6.3(c)(ii) of this Agreement,
the Applicant will execute and return the Consent Orders to the
State within 20 Business Days after the end of that period;
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(d)

(e)

(iv) the State will use all reasonable endeavours to have the other
parties to the Claim execute and return the Consent Orders
within 20 Business Days of their receipt;

(v) within 20 Business Days after receipt of the last of the
executed Consent Orders, the State will execute the Consent
Orders and the State and SWALSC will file in the Federal

Court:
A. the executed Consent Orders;
B. affidavits in support of the making of the Consent
Orders; and
C. joint submissions in support of the making of the
Consent Orders; and
(vi) the State and SWALSC will jointly request the Federal Court to

list the Claim for the making of a Determination of Native Title
in accordance with the Consent Orders as soon as possible
following the filing of the documents referred to in clause
6.3(c)(v) of this Agreement.

The members of the "applicant" (within the meaning of section 253 of the
NT Act) for WAD6006/2003 (Single Noongar Claim (Area 1)) (Single
Noongar Claim) and the other members of the Native Title Claim Group
for the Single Noongar Claim authorise and instruct the lawyer
representing that applicant in relation to the Single Noongar Claim (SNC
Applicant's lawyer) to execute consent orders in the same terms as set
out in Annexure | to the Settlement Terms (SNC Consent Orders) and
prepared in accordance with this clause 6.3 as though a reference to the
Claim, the Claim Area and the Applicant's Lawyer in this clause 6.3 were
a reference to the Single Noongar Claim, that part of the Single Noongar
Claim area that is within the Agreement Area (SNC Area) and the SNC
Applicant's lawyer respectively.

Where the State, acting reasonably, considers that the Consent Orders
and, if applicable the SNC Consent Orders, cannot legally be executed in
respect of the whole of the Claim Area and the SNC Area:

(i) the State will give notice in writing of its opinion to SWALSC;

(i) the State and SWALSC will meet within 10 Business Days of
when that notice is given to discuss how to proceed in relation
to obtaining from the Federal Court one or more
Determinations of Native Title in substantially the terms set out
in the Consent Orders (under section 87 or section 87A of the
NT Act or otherwise) that in total will cover the whole of the
Claim Area and the SNC Area;

(iii) the State, SWALSC, the members of the Applicant and (if
applicable) the members of the applicant for the Single
Noongar Claim, with a view to procuring from the Federal Court
as many Determinations of Native Title (in substantially the
terms set out in the Consent Orders) as will be required to
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cover all of the land and waters in the Claim Area and the SNC
Area, must each (in a timely manner) use all reasonable
endeavours to:

A. do (or cause to be done) all things; and

B. execute (or cause to be executed) all documents,

that are:

C. within their respective powers to do or execute (or
cause to be done or executed, as the case may be);
and

D. reasonably necessary in order to procure, as soon as

reasonable practicable, those Determinations of
Native Title from the Federal Court,

with such reasonable endeavours to include (as the case
requires) filing in the Federal Court:

E. Consent Orders and SNC Consent Orders prepared
and executed in accordance with clause 6.3(c) of this
Agreement for the purposes of section 87A of the NT
Act in relation to part or parts of the Claim Area and
the SNC Area;

F. interlocutory applications;

G. affidavits in support of the making of Determination(s)
of Native Title in substantially the terms set out in the
Consent Orders; and

H. joint submissions in support of the making of
Determination(s) of Native Title in substantially the
terms set out in the Consent Orders.

() Without limiting clauses 6.3(c)(vi) and 6.3(e)(iii) of this Agreement, the
Parties must not (and in the case of SWALSC, will use all reasonable
endeavours to ensure that the members of the Native Title Agreement
Group do not):

(i) file or make submissions opposing the making of
Determinations of Native Title in substantially the terms set out
in the Consent Orders; or

(i) provide to the Federal Court any information that opposes, or is
otherwise adverse to, the Federal Court making Determinations
of Native Title in substantially the terms set out in the Consent

Orders.
6.4 Status of Representative Parties
(a) The Parties acknowledge and agree that the Representative Parties will

continue to be Parties to this Agreement, both on their own behalf and on
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(b)

behalf of the Native Title Agreement Group, following the Determination
Date.

If any of the Representative Parties:

(i) is or becomes unwilling or unable to perform his or her role
under this Agreement; or

(ii) dies,

he or she will cease to be a Representative Party for the purposes of this
Agreement and a reference in this Agreement to the "Representative
Parties" will be a reference to the remaining Representative Parties.

Compensation

(a)

(b)

(c)

Subject to clauses 9.6, 9.7 and 10, the State will make the payments and
provide the benefits described in the Settlement Terms, in accordance
with the provisions of the Settlement Terms, in consideration for the
giving by the Native Title Agreement Group and the Related Native Title
Agreement Groups of the consents and agreement mentioned in

clauses 6 and 13 of this Agreement and of each of the Related
Agreements.

The Parties acknowledge that the Compensation provided for in the
Settlement Terms includes compensation for the purposes of
sections 24EB(5) and 24EBA(5) of the NT Act.

The Parties acknowledge that the Settlement Terms, including the
provisions of the Trust Deed, have been designed to ensure that the
Compensation is to be applied for the benefit of the members of both the
Native Title Agreement Group and the Related Native Title Agreement
Groups generally.

8.1

Native Title Agreement Group to establish Regional
Corporation

Establishment and name

(a)

(b)

The Representative Parties must, on behalf of the Native Title Agreement
Group and as soon as practicable after the Execution Date, incorporate a
body corporate in accordance with this clause 8 that is eligible to be
appointed (in accordance with clause 4 of the Trust Deed) as a Regional
Corporation by the Trustee.

The Parties acknowledge and agree that:

(i) the Regional Corporation may only be so appointed by the
Trustee if:

A. it has been incorporated as a CATSI Corporation;

B. it meets the eligibility requirements prescribed in the
Trust Deed for an Eligible Noongar Entity; and
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8.2

(c)

C. its Rulebook complies with the applicable Principles;
(ii) the Regional Corporation must:

A adhere to the criteria stipulated in clause 8.1(b)(i)A
and B of this Agreement; and

B. comply with the applicable Principles,
at all times during the currency of its appointment.

(iii) subject to clause 8.1(b)(i) of this Agreement, the Regional
Corporation must be incorporated on terms and conditions first
approved by the State, which approval must not be
unreasonably withheld.

Subject to the CATSI Act, the Regional Corporation may have any name
chosen by the Native Title Agreement Group.

Agreement to be novated to Regional Corporation

The Native Title Agreement Group must novate their rights and obligations under
this Agreement to the Regional Corporation in accordance with the following

process:

(a)

(b)

(c)

(d)

SWALSC will notify the State of the appointment of the Regional
Corporation by the Trustee within 10 Business Days after such
appointment;

within 20 Business Days after the receipt of the notice referred to in
clause 8.2(a) of this Agreement, the State will prepare a deed of novation
(Original RC Deed of Novation) in the form set out in Schedule 6 to this
Agreement and submit it to SWALSC to arrange execution by the
Representative Parties;

the Native Title Agreement Group authorises the Representative Parties
to execute the Original RC Deed of Novation on their behalf and provide
the Original RC Deed of Novation to SWALSC;

within 20 Business Days after the receipt of the Original RC Deed of
Novation by SWALSC:

(i) SWALSC will execute the Original RC Deed of Novation and
provide it to the Representative Parties for execution; and
(ii) the Representative Parties will:
A. execute the Original RC Deed of Novation;
B. use all reasonable endeavours to procure the

Regional Corporation also to execute the Original RC
Deed of Novation; and

C. return the fully executed Original RC Deed of
Novation to SWALSC; and
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(iii) SWALSC will return the fully executed Original RC Deed of
Novation to the State;

(e) the State will then execute the Original RC Deed of Novation, have it
stamped if necessary, and provide copies of the fully executed (and
stamped if necessary) Original RC Deed of Novation to SWALSC, the
Regional Corporation and the Trustee.

8.3 SWALSC to assume role of Regional Corporation
Pending the incorporation of the Regional Corporation and its appointment by the
Trustee as such under the Trust Deed, SWALSC agrees to perform those roles (if
any) of the Regional Corporation that are prescribed under clause 18 of the
Settlement Terms.
9. Registration of this Agreement
9.1 Registration on ILUA Register
(a) The Parties:
(i) acknowledge their intention that this Agreement be:
A. an Indigenous Land Use Agreement (Area
Agreement) under Subdivision C of Division 3 of Part
2 of the NT Act; and
B. Registered, under section 24CK of the NT ACT, as
soon as reasonably practicable after the Execution
Date; and
(i) agree to such Registration of this Agreement.
(b) The Parties also agree that, upon such Registration of this Agreement, to
the extent that any Native Title Rights and Interests that exist over the
Agreement Area are affected by the Surrender and the validation of
Invalid Acts, such Surrender and validation of Invalid Acts are valid
pursuant to sections 24EB(2) and 24EBA(3) of the NT Act and section
12R of the Titles (Validation) and Native Title (Effect of Past Acts) Act
1995 (WA).
(c) Each Party undertakes to do all things in its power to ensure that this
Agreement is Registered.
9.2 Application for registration

(a) The State is authorised on behalf of the Parties to, and will, prepare an
application, in the form (or substantially in the form) provided in Schedule
4 to this Agreement, for this Agreement to be Registered.

(b) The State will use reasonable endeavours to submit the application for
Registration of this Agreement to the Native Title Registrar within 40
Business Days after the Execution Date.
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(c) The Parties must do all things necessary to provide the Native Title
Registrar with, in support of the Registration application, a copy of this
Agreement and any other prescribed documents or information required
under section 24CG(2) of the NT Act.

(d) Without limiting clause 9.2(c) of this Agreement, SWALSC and the
Representative Parties will provide to the State, as soon as practicable
following the Execution Date, such of the documents referred to in
clause 9.2(c) of this Agreement as they have in their custody or under
their control.

9.3 Further assurances

Each Party undertakes to do all things in its power to ensure that this Agreement is
Registered and will use reasonable endeavours, and do all things reasonably
necessary, to maintain the Registration of the Agreement on the ILUA Register
following Registration.

9.4 No objection

(a) Without limiting clauses 9.1 and 9.3 of this Agreement, the Parties must
not (and, in the case of the Representative Parties and SWALSC, will
use reasonable endeavours to ensure that the members of the Native
Title Agreement Group do not):

(i) object to the Registration of this Agreement, on any grounds; or
(i) provide to the Native Title Registrar any information that
opposes, or is otherwise adverse to, the Registration of the
ILUA.
(b) If any Party becomes aware of an objection having been lodged (or any

adverse information given) in relation to the Registration of this
Agreement, then that Party must notify the State and SWALSC (or in the
case of the State and SWALSC the other of them) and the State and
SWALSC together will:

(i) request assistance from the National Native Title Tribunal to
negotiate with the person making the objection with a view to
having the objection withdrawn;

(i) draft and provide to the Native Title Registrar one or more
written submissions responding to any objection against
Registration of the ILUA; and

(iii) provide to the Native Title Registrar information or material
addressing or rebutting any adverse information received by
the Native Title Registrar that opposes, or is otherwise adverse
to, the Registration of the ILUA.

9.5 Written certification
(a) Having satisfied itself that the requirements of section 203BE(5) of the

NT Act have been met, SWALSC agrees to provide written certification to
the State as referred to in section 203BE(1)(b) of the NT Act for the
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9.6

(b)

(c)

purposes of the Registration application as required by section 24CK of
the NT Act.

The written certification will be in the form, or substantially in the form, set
out in Schedule 5 to this Agreement.

SWALSC warrants that to the best of its knowledge, as at the Execution
Date, it is not aware of any circumstance that would prevent it from
providing written certification in accordance with this clause 9.5.

Consequences of non-Registration of, or Legal Proceedings being
commenced with respect to, this Agreement and the Related
Agreements

(a)

(b)

(c)

(d)

(e)

The Native Title Agreement Group acknowledges and agrees that the
Compensation payable or provided under this Agreement is part of a
global settlement of the Noongar Claims reached with the State with
respect to the whole of the Settlement Area on the understanding that,
except as otherwise specified in this clause 9.6, this Agreement and all of
the Related Agreements will become, and remain, Registered.

Subiject to clause 9.6(c) and (d) of this Agreement, if either this
Agreement or any one or more of the Related Agreements have not been
Conclusively Registered by the Sunset Date (each, a Time-Barred
Agreement), the State will in its absolute unfettered discretion (by notice
to SWALSC, within 60 Business Days after the Sunset Date) choose
either to:

(i) terminate this Agreement and all of the Related Agreements; or

(ii) terminate the Time-Barred Agreements only, in which case the
State must at the same time also issue to SWALSC (in
accordance with clause 3.3(a)(ii) of this Agreement) a
Settlement Effective Date Notice with respect to those of this
Agreement and the Related Agreements that are not Time-
Barred Agreements.

Before exercising the State's discretion to choose between the options in
clause 9.6(b)(i) and (ii) of this Agreement, the State and SWALSC must
convene at least one meeting (which may be conducted by
teleconference or videoconference).

Notwithstanding anything stated in clause 9.6 of this Agreement, the
State cannot (in the exercise of the discretion accorded to it under clause
9.6(b)(i) of this Agreement) terminate:

(i) this Agreement, if there has been a Deemed Settlement
Effective Date; or

(i) any Related Agreement in respect of which there has been a
Related Deemed Settlement Effective Date.

If the State chooses, in accordance with clause 9.6(b)(ii) of this
Agreement, to terminate only any Time-Barred Agreement (Clause 9.6
Terminated Agreement), the consequence of such termination is that
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9.7

the Compensation will not be provided in respect of the Native Title
Agreement Group or Related Native Title Agreement Group, nor in
respect of the Agreement Area or Related Agreement Area, that is the
subject of the Clause 9.6 Terminated Agreement. Specifically:

(vii)

(viii)

the quantum of the total annual Future Fund Payment will be
reduced by one sixth for each Clause 9.6 Terminated
Agreement;

the quantum of the total annual Operations Fund Payment will
be reduced by one seventh for each Clause 9.6 Terminated
Agreement;

no land will be Allocated under clause 8 of the Settlement
Terms in the area the subject of each Clause 9.6 Terminated
Agreement;

the amounts and percentages of land to be Allocated under
clause 8 of the Settlement Terms will be reduced by one sixth
for each Clause 9.6 Terminated Agreement;

the quantum of the payments to the Noongar Land Fund will be
reduced by one sixth for each Clause 9.6 Terminated
Agreement;

the Housing Authority will not transfer properties under clause
14 of the Settlement Terms in the area the subject of each
Clause 9.6 Terminated Agreement;

the State will not provide funding for the regional office of the
Regional Corporation or Related Regional Corporation referred
to in each Clause 9.6 Terminated Agreement; and

clauses 9, 10, 11, 12, 13, 15, 16 and 17 of the Settlement
Terms will not apply to land in the Agreement Area or Related
Agreement Area the subject of each Clause 9.6 Terminated
Agreement.

(f) The Parties acknowledge and agree that where one or more of the
Related Agreements has not been executed before the Sunset Date
(each, a Non-Executed Agreement) each Non-Executed Agreement is
deemed to be a Clause 9.6 Terminated Agreement.

Consequences of the issue of a Deemed Settlement Effective Date

Notice

(a) Where:

the State has issued a Deemed Settlement Effective Date
Notice under clause 3.4 of this Agreement; and

as a result, there has been a Deemed Settlement Effective
Date,
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(b)

(c)

pending any Related Deemed Settlement Effective Date, or the
Settlement Effective Date, applying to any Related Agreements
(Pending Agreements) the Compensation (if any) that would otherwise
have been payable had the Settlement Effective Date applied to this
Agreement and all Related Agreements will be modified in the following
respects:

(iii) the quantum of the total annual Future Fund Payment will be
reduced by one sixth for each Pending Agreement;

(iv) the quantum of the total annual Operations Fund Payment will
be reduced by one seventh for each Pending Agreement;

(v) no land will be Allocated under clause 8 of the Settlement
Terms in the area the subject of each Pending Agreement;

(vi) the quantum of the payments to the Noongar Land Fund will be
reduced by one sixth for each Pending Agreement;

(vii) the Housing Authority will not transfer properties under clause
14 of the Settlement Terms in the area the subject of each
Pending Agreement;

(viii) the State will not provide funding for the regional office of the
Regional Corporation referred to in each Pending Agreement;
and

(ix) clauses 9, 10, 11, 12, 13, 15, 16 and 17 of the Settlement

Terms will not apply to land in the Agreement Area or Related
Agreement Area the subject of each Pending Agreement.

If (because there have been one or more Related Deemed Settlement
Effective Dates) this Agreement is a Pending Agreement for the purpose
of clause 9.7(a) of those Related Agreements, this Agreement will cease
to be a Pending Agreement for such purpose on and from:

(i) the Deemed Settlement Effective Date for this Agreement (if
applicable); or

(i) otherwise, the Settlement Effective Date.

If clause 9.7(b) applies to this Agreement, the monetary Compensation
payable under the Settlement will be re-evaluated on the assumption that
the Deemed Settlement Effective Date or the Settlement Effective Date,
as the case may be, occurred on the same date as the first Related
Deemed Settlement Effective Date. The difference between the amount
that was previously paid to the Trustee pursuant to clause 5 of the
Settlement Terms as varied and applied under clause 9.7(a) of any
Related Agreement, and the amount that would have been paid had the
Deemed Settlement Effective Date or the Settlement Effective Date, as
the case may be, in fact occurred on the same date as the first Related
Deemed Settlement Effective Date, will be paid by the State to the
Trustee within 60 Business Days following the Deemed Settlement
Effective Date or the Settlement Effective Date, as the case may be.
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(d)

The Parties acknowledge that if the State issues a Settlement Effective
Date Notice under clause 9.6(b)(ii) of this Agreement, clause 9.7(b) and
(c) of this Agreement will not apply to any Clause 9.6 Terminated
Agreement.

10.

10.1

Termination after Settlement Effective Date — Failure of
Consideration

Definitions

In this clause 10:

(a)

(b)

(c)

(d)

(e)

Commonwealth Land means land or waters within the Agreement Area
in which the Commonwealth of Australia holds a legal or equitable
interest;

Conditional Period Expiry Date means the 20th anniversary of the
earlier of the Deemed Settlement Effective Date, if applicable, and the
Settlement Effective Date;

Failure of Consideration means any of the following events occurring in
relation to this Agreement after the Settlement Effective Date (or, if
applicable, the Deemed Settlement Effective Date):

(i) the Surrender provided for in clause 6.2 of this Agreement
does not occur, has been undone or is invalid; or

(i) the validation of all Invalid Acts in relation to the Agreement
Area as provided for in clause 6.1 of this Agreement does not
occur, has been undone or is ineffective; or

(iii) it is apparent, because of a final determination made by a
Court of competent jurisdiction in circumstances to which
clause 12 of this Agreement does not apply, that the
Compensation does not constitute full and final compensation
for the matters set out at clause 13.1(a), (b) and (c) of this
Agreement;

however, it is not a Failure of Consideration if:

(iv) any or all of clauses 10.1(c)(i) to (iii) apply; and

(v) the Native Title Rights and Interests, the Invalid Acts, or the
Compensation in question relate solely to Commonwealth
Land;

ILUA Termination Amount means the amount calculated in accordance
with 10.4 of this Agreement payable to the State by the Trustee under
any ILUA Termination Notice.

ILUA Termination Event means:

(i) this Agreement has terminated pursuant to clause 3.5(a)(v) of
this Agreement after the Deemed Settlement Effective Date, if
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(f)

(9

(h)

(i)

)

(k)

(1)

(m)

(n)

(P)
(@)

applicable, or otherwise after the Settlement Effective Date;
and

(i) there has been a Failure of Consideration,

provided both events occur before the Conditional Period Expiry Date.

ILUA Termination Notice means the notice, which must be based on
the template at Annexure W to the Settlement Terms, that may be issued
by the State pursuant to clause 10.2 of this Agreement.

ILUA Termination Notice Date means the date on which the State gives
the ILUA Termination Notice to the Trustee.

Interest Rate means the rate prescribed in section 8(1)(a) of the Civil
Judgments Enforcement Act 2004 (WA) as at the date of the ILUA
Termination Notice.

Market Value means the market value of the properties determined by or
on behalf of the Housing Authority on or before the date of transfer of
each property to the Land Sub.

Related ILUA Termination Amount means the amount calculated in
accordance with 10.4 of a Related Agreement.

Related ILUA Termination Event means:

(i) a Related Agreement has terminated pursuant to clause
3.5(a)(v) of that Related Agreement after the Related Deemed
Settlement Effective Date applying to that Related Agreement,
if applicable, or otherwise after the Settlement Effective Date;
and

(i) there has been a Failure of Consideration,
provided both events occur before the Conditional Period Expiry Date.

Related ILUA Termination Notice means a notice issued by the State
pursuant to clause 10.2 of a Related Agreement.

State Contribution means all of the money and land provided by the
State to the Trustee or the Land Sub, as the case may be, pursuant to
this Agreement and all Related Agreements.

State Contribution Condition has the meaning given in clause 6.4 of
the Trust Deed.

Terminated Agreement means this Agreement, following the issue of an
ILUA Termination Notice, or a Related Agreement, following the issue of
a Related ILUA Termination Notice.

Trust Fund has the meaning given in clause 1.1 of the Trust Deed.

Value means the value of the land as determined by Landgate's
Valuation Services pursuant to clause 8.8 of the Land Base Strategy.
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10.2

10.3

ILUA Termination Notice

Subject to clauses 10.5 and 10.8 of this Agreement, if an ILUA Termination Event
occurs, the State may issue an ILUA Termination Notice as follows:

(a) if the ILUA Termination Event occurs before all of the Regional
Corporations have been appointed by the Trustee, to any Regional
Corporation that has been appointed by the Trustee, SWALSC and the
Trustee; and

(b) if the ILUA Termination Event occurs after all of the Regional
Corporations have been appointed by the Trustee, to all of the Regional
Corporations and the Trustee.

Acknowledgement

(a) The Native Title Agreement Group acknowledges and agrees that:

(i)

(v)

the State Contribution is in consideration for the Native Title
Agreement Group and all Related Native Title Agreement
Groups surrendering all their Native Title Rights and Interests
in relation to their Agreement Area or Related Agreement Area,
any other loss, diminution, impairment and other effects on
Native Title Rights and Interests in relation to the Agreement
Area and each Related Agreement Area and the validation of
any Invalid Acts done in relation to the Agreement Area and
each Related Agreement Area;

the Trust Deed provides for the Trustee to accept the State
Contribution on the basis that it is subject to the State
Contribution Condition in that it may be required to make
payment of an ILUA Termination Amount, and one or more
Related ILUA Termination Amounts, to the State in future in the
circumstances set out in clause 6.4 of the Trust Deed;

under the Trust Deed, the Trustee will be required to enter into
the Security Deed;

the State may issue:

A. an ILUA Termination Notice if this Agreement suffers
an ILUA Termination Event; and

B. a Related ILUA Termination Notice in respect of each
Related Agreement that suffers a Related ILUA
Termination Event;

the Trustee is not bound to enquire whether or not any ILUA
Termination Notice or Related ILUA Termination Notice was
given in accordance with this Agreement or a Related
Agreement; and

if the Trustee fails to pay any ILUA Termination Amount or
Related ILUA Termination Amount as and when such amount
becomes due and payable, the State may seek to enforce its
security interest over the Noongar Future Fund in order to
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(b)

satisfy the ILUA Termination Amount or Related ILUA
Termination Amount pursuant to the terms of the Security
Deed.

The State acknowledges and agrees that, if the Trustee fails to pay any
ILUA Termination Amount or Related ILUA Termination Amount as and
when such amount becomes due and payable, the State's only avenue of
recourse will be to recover from the Trustee, including pursuant to the
terms of the Security Deed, the lesser of the amount of such unpaid ILUA
Termination Amount or Related ILUA Termination Amount and the
amount of the Trust Fund, including any assets held by the Land Sub.

10.4 ILUA Termination Amount

(a)

Where this Agreement suffers an ILUA Termination Event, the ILUA
Termination Amount in $, in respect of that ILUA Termination Event, will
comprise the sum of the following amounts:

(i) one sixth of the total amount paid by the State to the Trustee
pursuant to clause 5.1 of the Settlement Terms prior to the
ILUA Termination Notice Date;

(ii) interest on the amount referred to in clause 10.4(a)(i) of this
Agreement, calculated in accordance with the Interest Rate, for
the period commencing on the date on which the State last
made a payment to the Trustee pursuant to clause 5.1 of the
Settlement Terms and finishing on the date when the Trustee
pays to the State the ILUA Termination Amount;

(iii) one sixth of the Value of all land transferred in freehold to the
Trustee or the Land Sub prior to the ILUA Termination Notice
Date pursuant to clause 8 of the Settlement Terms;

(iv) one sixth of the Market Value of all properties transferred to the
Land Sub prior to the ILUA Termination Notice Date pursuant
to the Property Transfer Deed referred to in clause 14 of the
Settlement Terms;

(v) the amount of money paid by the State to the Trustee prior to
the ILUA Termination Notice Date pursuant to clause 15 of the
Settlement Terms with respect to the purchase or lease of the
administrative office for the Regional Corporation;

(vi) all of the unexpended funds remaining in the ENE Operations
Account (as defined in the Trust Deed) of the Regional
Corporation as at the ILUA Termination Notice Date,

and adjusted for CPI for the period between the date on which the
relevant amounts were paid to the Trustee or the relevant land
transferred to the Land Sub, as the case may be, and the date on which
the Trustee is required to pay the ILUA Termination Amount to the State.
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10.5

10.6

ILUA Termination Notice received prior to the Conditional Period
Expiry Date

The Parties acknowledge and agree that:

(a)

(b)

clauses 10.2 and 10.4 of this Agreement only apply to an ILUA
Termination Notice or Related ILUA Termination Notice received by the
Trustee prior to the Conditional Period Expiry Date; and

the State may not provide either an ILUA Termination Notice or a Related
ILUA Termination Notice to the Trustee at any time after the Conditional
Period Expiry Date.

Further consequences on an ILUA Termination Event

The Parties acknowledge that a consequence of the termination of any Terminated
Agreement is that the Compensation will cease to be provided in respect of the
Agreement Group (or Related Agreement Group) and the Agreement Area (or
Related Agreement Area) that are the subject of the Terminated Agreement.
Specifically:

(a)

(b)

(c)

(d)

(f)

(9

(h)

the quantum of the total annual Future Fund Payment will be reduced by
one sixth for each Terminated Agreement;

the quantum of the total annual Operations Fund Payment will be
reduced by one seventh for each Terminated Agreement;

the quantum of the payments to the Noongar Land Fund will be reduced
by one sixth for each Terminated Agreement;

no further land will be Allocated under clause 8 of the Settlement Terms
in the Agreement Area or the Related Agreement Area the subject of
each Terminated Agreement;

the amounts and percentages of land to be Allocated as specified in
clauses 6 and 7 of Annexure J to the Settlement Terms will be reduced
by one sixth for each Terminated Agreement where the reduction in the
minimum and maximum amounts of land to be Allocated pursuant to
clause 6 of Annexure J to the Settlement Terms is to be calculated after
deducting the land hectarage that has already been transferred to the
Land Sub before the ILUA Termination Notice Date;

the Housing Authority will not transfer properties under the Property
Transfer Deed referred to in clause 14 of the Settlement Terms in the
area the subject of the Terminated Agreement;

the State will not provide funding for the regional office of the Regional
Corporation referred to in each Terminated Agreement;

clauses 9, 10, 11, 12, 13, 15, 16 and 17 of the Settlement Terms will not
apply to land in the Agreement Area or Related Agreement Area the
subject of a Terminated Agreement;
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10.7

10.8

10.9

(i) any leases in land in the Agreement Area or Related Agreement Area the
subject of a Terminated Agreement granted pursuant to clause 8 of the
Settlement Terms will terminate according to their terms;

() any Management Order in land in the Agreement Area or Related
Agreement Area the subject of a Terminated Agreement made pursuant
to clause 8 of the Settlement Terms may be revoked at the absolute
unfettered discretion of the Minister for Lands; and

(k) any Co-operative Management Agreement made in respect of land in the
Agreement Area or Related Agreement Area the subject of a Terminated
Agreement entered into under clause 11 of the Settlement Terms will be
terminated according to its terms.

Acknowledgement

The Parties acknowledge that the adjustments to the Compensation set out in
clauses 10.4 and 10.6 of this Agreement are premised on the assumption that,
after this Agreement is terminated under clause 3.5(a)(v) of this Agreement, all 5 of
the Related Agreements will continue in force. If there:

(a) were 5 or fewer Related Agreements in force before this Agreement is
terminated; or

(b) are fewer than 5 Related Agreements in force after this Agreement is so
terminated,

the adjustments to the Compensation set out in clauses 10.4 and 10.6 of this
Agreement will be modified commensurate with the actual number of Related
Agreements in force.

Scope

The Parties acknowledge and agree that if the Trustee is required to pay any ILUA
Termination Amount in circumstances where the State Parties have already
recovered one or more payments in respect of an Indemnified Amount with respect
to the Agreement Area under clause 12 of this Agreement, the amount of these
payments recovered under clause 12 of this Agreement will be deducted from the
ILUA Termination Amount.

Effect of termination

Termination of this Agreement or its removal from the ILUA Register by the Native
Title Registrar in accordance with section 199C of the NT Act does not affect the
operation of this clause.

11.

No fettering of statutory powers or discretions

Each Party acknowledges and agrees that nothing in this Agreement can fetter or
control the exercise by any person (including a Minister in the Government of the
State) of a statutory power or discretion otherwise than in accordance with the
statute.
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12. Indemnities and release

121 Indemnities
(a) If:

(i) a declaration (including a determination) (Declaration) is made
by a court of competent jurisdiction under which Native Title is
determined to have existed in relation to all or part of the
Agreement Area before the date on which the Surrender takes
effect under clause 6.2(b) of this Agreement (Former Rights);
and

(i) the person or persons who held such Former Rights (Actual
Native Title Holders) are not members of the Native Title
Agreement Group,

then:

(iii) subject to clauses 12.1(d), 12.2 and 12.3 of this Agreement,
the Native Title Agreement Group jointly indemnifies the State
Parties in respect of:

A. any compensation in respect of the Former Rights
that is payable by the State Parties to the Actual
Native Title Holders, provided that the liability to pay
(and the quantum of) such compensation are:

1) determined by a court of competent
jurisdiction; or

2) with the consent of the Native Title
Agreement Group, otherwise agreed with
the Actual Native Title Holders; and

B. such reasonable legal costs or expenses as are
necessarily incurred by the State and the Actual
Native Title Holders in connection with any claim for
compensation by the Actual Native Title Holders in
respect of Former Rights held in relation to the
Agreement Area,

(Indemnified Amount).

(b) In consideration of this Agreement, the Native Title Agreement Group
releases and discharges the State Parties in respect of any loss or
damage suffered or incurred by any one or more members of the Native
Title Agreement Group arising from any claim for compensation by the
Actual Native Title Holders with respect to any Former Rights.

(c) If

(i) a Related Agreement suffers a Related ILUA Termination
Event; and
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(d)

(e)

(i) any of the acts done by the State to transfer land in freehold in
that Related Agreement Area to the Trustee pursuant to clause
8 of and Annexure J to the Settlement Terms (Transferred
Land) was invalidly done due to the existence of Native Title
(Invalid Act),

then

(iii) subject to clauses 12.1(d), 12.2 and 12.3 of this Agreement,
the Native Title Agreement Group (jointly with the Related
Native Title Agreement Groups) indemnifies the State Parties
in respect of:

A.

any compensation that is payable by the State
Parties to the Native Title Holders in respect of the
Transferred Land for the doing of the Invalid Act and
the validation of the Invalid Act (as the case may be)
provided that the liability to pay (and the quantum of)
such compensation are:

1) determined by a court of competent
jurisdiction; or

2) with the consent of the Native Title
Agreement Group and the Related Native
Title Agreement Groups, otherwise agreed
with the Native Title Holders; and

such reasonable legal costs or expenses as are
necessarily incurred by the State and the Native Title
Holders in connection with any claim for
compensation by the Native Title Holders in respect
of the Invalid Acts and their validation,

(also an Indemnified Amount).

The rights of the State Parties in respect of the Indemnified Amount are
limited to taking the actions specified in clauses 12.1(e), (f), (g) and (h),
12.2 and 12.3 of this Agreement.

The Native Title Agreement Group acknowledges and agrees that the
State Parties may recover an Indemnified Amount from the Trustee as a
debt owing by the Trustee to the State Parties and payable on demand by
service of a notice to:

(i) until the Regional Corporation and all of the Related Regional
Corporations have been appointed by the Trustee:

A.

B.

the Central Services Corporation;
the Trustee; and
any of the Regional Corporation and Related

Regional Corporations that have been appointed by
the Trustee; and
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12.2

(f)

(9

(h)

(i) after all of the Regional Corporations and Related Regional
Corporations have been appointed by the Trustee:

A. the Trustee;
B. the Regional Corporation; and
C. all of the Related Regional Corporations

(Indemnified Amount Notice).
The Indemnified Amount Notice will contain:

(i) where an Indemnified Amount does not exceed the Trustee
Recovery Limit a statement of the Indemnified Amount; and

(ii) where an Indemnified Amount exceeds the Trustee Recovery
Limit, a statement of the Indemnified Amount and the Trustee
Recovery Limit calculated in accordance with clause 12.2 of

this Agreement.

The rights of the State Parties in respect of the Indemnified Amount are

limited to:

(i) recovering from the Trustee an amount not exceeding the
Trustee Recovery Limit; and

(i) where an Indemnified Amount exceeds the Trustee Recovery

Limit, reducing the Future Fund Payments according to the

formula set out in clause 12.3 of this Agreement to recover the

balance of the Indemnified Amount.

To avoid doubt, in the event that an Indemnified Amount is not paid as

and when due, the State Parties may:

(i) have recourse to the Security Deed up to the Trustee Recovery
Limit; and
(i) where an Indemnified Amount exceeds the Trustee Recovery

Limit, reduce Future Fund Payments according to the formula

set out in clause 12.3 of this Agreement to recover the balance

of the Indemnified Amount.

Trustee Recovery Limit

In respect of one or more Indemnified Amount Notices issued under clause 12.1(f)
of this Agreement, the maximum amount in $ which the State Parties may recover
directly from the Trustee under clause 12.1 of this Agreement (Trustee Recovery
Limit) is to be calculated as at the relevant date of issuing an Indemnified Amount
Notice as follows:

(a)

(b)

one sixth of the total amount paid by the State to the Trustee pursuant to

clause 5.1 of the Settlement Terms;

interest on the amount referred to in clause 12.2(a), calculated in
accordance with the Interest Rate, for the period commencing on the
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12.3

12.4

date on which the State last made a payment to the Trustee pursuant to
clause 5.1 of the Settlement Terms;

(c) one sixth of the Value (as defined in clause 10 of this Agreement) of all
land transferred in freehold to the Trustee or the Land Sub pursuant to
clause 8 of the Settlement Terms;

(d) one sixth of the Market Value (as defined in clause 10 of this Agreement)
of all properties transferred to the Land Sub pursuant to the Property
Transfer Deed referred to in clause 14 of the Settlement Terms,

and adjusted for CPI for the period between the date on which the relevant
amounts were paid to the Trustee or the relevant land was transferred to the Land
Sub, as the case may be, and the date on which notice is given under clause
12.1(f) of this Agreement.

Reduction of Future Fund Payments where an Indemnified Amount
exceeds the Trustee Recovery Limit

The Parties acknowledge and agree that where an Indemnified Amount exceeds
the Trustee Recovery Limit in relation to this Agreement or any Related
Agreements (each a Clause 12.1 Agreement), then, in respect of each Clause
12.1 Agreement, the following amounts will be deducted from the quantum of the
Future Fund Payment to be provided to the Trustee each year in accordance with
clause 5.1 of the Settlement Terms:

(a) one sixth of the quantum of the total annual Future Fund Payment;

(b) one sixth of the Value (as defined in clause 10 of this Agreement) of land
that was Allocated under clause 8 of the Settlement Terms in the
preceding year (but, in the first year following the date of issuing the
Indemnified Amount Notice, excluding land that was Allocated prior to
that date); and

(c) one sixth of the Market Value (as defined in clause 10 of this Agreement)
of properties that were transferred under clause 14 of the Settlement
Terms in the preceding year (but, in the first year following the date of
issuing the Indemnified Amount Notice, excluding properties that were
transferred prior to that date),

until such time as either:
(d) the Indemnified Amount is recovered in full; or

(e) no further Future Fund Payments are payable by the State to the Trustee
in accordance with clause 5.1 of the Settlement Terms.

Effect of termination

Except where clause 10 of this Agreement applies, termination of this Agreement
or its removal from the ILUA Register by the Native Title Registrar in accordance
with section 199C of the NT Act does not affect the operation of this clause.
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12.5

Scope

The Parties acknowledge and agree that, notwithstanding anything contained in
this clause 12, or in clause 10 or any other provision in this Agreement, the State
Parties may not recover any of the Indemnified Amount under clause 12.1(e) of this
Agreement if the State has already issued an ILUA Termination Notice under
clause 10.2 of this Agreement.

13.
13.1

13.2

No Further Compensation
General

The Native Title Agreement Group acknowledges and agrees that the
Compensation constitutes full and final compensation in relation to:

(a) the extinguishment, by the Surrender or otherwise, of their Native Title
Rights and Interests in the Agreement Area up to and including the date
on which the Surrender takes effect under clause 6.2(b) of this
Agreement;

(b) any impairment of their Native Title Rights and Interests in the
Agreement Area up to and including the date on which the Surrender
takes effect under clause 6.2(b) of this Agreement; and

(c) the validation of all Invalid Acts in the Agreement Area.
Release
The Native Title Agreement Group:

(a) releases the State Parties from any liability for compensation, other than
the Compensation provided for and delivered under this Agreement, in
relation to the extinguishment and impairment of their Native Title Rights
and Interests in the Agreement Area, and the validation of Invalid Acts in
the Agreement Area, up to and including the date on which the Surrender
takes effect under clause 6.2(b) of this Agreement; and

(b) agrees that:

(i) they will not make or maintain any claim for compensation
under the NT Act, the LAA or otherwise, nor will they authorise
any other person to bring or maintain such a claim on their
behalf, against the State or any State Party for the effects of
any of the matters referred to in clause 13.1 of this Agreement;
and

(i) if any member of a Native Title Agreement Group makes or
maintains a claim for compensation contrary to clause
13.2(b)(i) of this Agreement, the State and each State Party
may each plead the terms of this Agreement in bar of that
claim.
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14.
14.1

14.2

14.3

Default and Insolvency
Definitions
In this clause 14, a reference to:

(a) a Clause 6.3 Default is a reference to a breach by SWALSC or the Native
Title Agreement Group of any of their obligations under clause 6.3 of this
Agreement; and

(b) an Insolvency Event is a reference to a Regional Corporation:

(i) committing an act of insolvency under and for the purposes of
the Corporations Act 2001 (Cth) or the CATSI Act; or

(ii) being placed under external administration under and for the
purposes of Chapter 5 of the Corporations Act 2001 (Cth); or

(iii) being placed under external administration under and for the
purposes of Chapter 11 of the CATSI Act; or

(iv) in any event, being unable to pay all its debts as and when they
become due and payable.

Clause 6.3 Default

(a) Where a Clause 6.3 Default occurs, the State may serve on SWALSC a
notice (Default Notice) specifying (and giving reasonable particulars of)
that Clause 6.3 Default.

(b) On receiving the Default Notice, SWALSC or the Native Title Agreement
Group will use all reasonable endeavours to remedy the breach or
breaches of their obligations under clause 6.3 of this Agreement that
were the cause of the Clause 6.3 Default:

(i) within 20 Business Days (where practicable to do so); and

(i) in any event, by no later than 3 months after receipt of the
Default Notice.

Suspension of Obligations and Rights by the State for Clause 6.3
Default

If SWALSC or the Native Title Agreement Group fail to remedy the breach or
breaches of their obligations under clause 6.3 of this Agreement that were the
cause of a Clause 6.3 Default, within 20 Business Days after receipt of a Default
Notice relating to that Clause 6.3 Default, the State and the Government Parties
may by notice in writing to SWALSC, suspend the performance of their obligations
and the defaulting Party's rights under this Agreement to the extent specified in the
Default Notice until:

(a) SWALSC or the Native Title Agreement Group do remedy the breach or
breaches of their obligations under clause 6.3 of this Agreement that
were the cause of the relevant Clause 6.3 Default; or
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(b) the Federal Court makes the Determination(s) of Native Title in
accordance with the relevant Consent Orders or Other Claim Consent
Orders or otherwise as contemplated in clause 6.3 of this Agreement.

14.4 Insolvency Events

(a) If an Insolvency Event occurs, the Native Title Agreement Group will, as
soon as reasonably practicable, notify the State:

(i) that the Insolvency Event has occurred;

(ii) of the appointment of any administrator, receiver or manager to
the Regional Corporation; and

(iii) if and when the relevant Insolvency Event ceases to exist.

(b) Where the Insolvency Event results in an order to wind up the Regional
Corporation:

(i) the Native Title Agreement Group will take all steps as are
reasonably necessary to cause a replacement body corporate
to be:

A. incorporated for the purposes of clause 8 of this
Agreement:
1) as soon as reasonably practicable;
2) but, in any event, within 40 Business Days

after the winding up of the Regional
Corporation; and

B. appointed as a Regional Corporation by the Trustee
under clause 4 of the Trust Deed;

(i) SWALSC will notify the State of the appointment of the
replacement Regional Corporation by the Trustee within 10
Business Days after that appointment;

(iii) The State will, within 20 Business Days after receipt of the
notice referred to in clause 14.4(b)(ii) of this Agreement,
prepare a deed (Replacement RC Deed of Novation) in the
form set out in Schedule 6 to this Agreement and submit it to
SWALSC;

(iv) Subject to clause 14.4(c), SWALSC will, within 20 Business
Days after receipt of the Replacement RC Deed of Novation:

A. execute the Replacement RC Deed of Novation;
B. use its best endeavours to have the Replacement RC
Deed of Novation executed by the outgoing Regional

Corporation;

C. procure the replacement Regional Corporation to
execute the Replacement RC Deed of Novation; and
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14.5

14.6

D. return the Replacement RC Deed of Novation to the
State; and
(v) the State will then execute the Replacement RC Deed of

Novation, have it stamped if necessary, and provide copies of
the fully executed (and, if applicable, stamped) Replacement

RC Deed of Novation to SWALSC, the replacement Regional
Corporation and the Trustee.

(c) If SWALSC is unable to have a Replacement RC Deed of Novation
executed by an outgoing Regional Corporation in the circumstances
described in clause 14.4(b)(iv)B of this Agreement:

(i) SWALSC:

A

will be under no obligation to carry out any of the
remaining steps prescribed under clause 14.4(b)(iv)
of this Agreement; and

will instead:

1)

procure the replacement Regional
Corporation appointed by the Trustee to
become a party to this Agreement by
executing a deed (Accession Deed) in the
form set out in Schedule 8 to this
Agreement;

execute the Accession Deed;

provide the Accession Deed to the State
within 10 Business Days after the date on
which the Accession Deed is executed by
SWALSC; and

(i) the State will then execute the Accession Deed, have it
stamped if necessary, and provide copies of the fully executed
(and, if applicable, stamped) Accession Deed to SWALSC, the
replacement Regional Corporation and the Trustee.

Duty to Mitigate

A Party must take all reasonable steps open to it to mitigate the effects of any

Clause 6.3 Default or Insolvency Event.

Remedies exercised under this clause 14 do not prejudice any other

rights a Party may have

Any remedy exercised under this clause 14 is without prejudice to any other rights
a Party may have under this Agreement or otherwise at law (including the right to
seek interlocutory relief and specific performance).
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15.
15.1

15.2

15.3

15.4

Dispute resolution

No arbitration or court proceedings

If a dispute arises under this Agreement, including a dispute in respect of this
clause 15.1 (Dispute), a Party must comply with clauses 15.2 to 15.4 of this
Agreement before commencing arbitration or court proceedings (except
proceedings for urgent, including injunctive or declaratory, relief).

Notification

A Party (Disputant) claiming a Dispute has arisen must give each other Party that
is a party to the Dispute (each also a Disputant) a notice (Dispute Notice) setting
out details of the Dispute.

Parties to resolve Dispute

(a)

(b)

(c)

During the period of 20 Business Days after a Dispute Notice is given (or
such longer period as the Disputants may agree in writing), each
Disputant must use its reasonable endeavours to resolve the Dispute.

The reasonable endeavours for the purposes of clause 15.3(a) of this
Agreement may include the convening of one or more meetings of the
Disputants (which may be conducted by teleconference) to try to resolve
the Dispute.

If the Disputants cannot resolve the Dispute within the period stated in
clause 15.3(a) of this Agreement, any Disputant may request that the
Dispute be referred to a mediator and, in such circumstances, the
Dispute must be referred to mediation in accordance with clause 15.4 of
this Agreement.

Mediation

(@)

(b)

(c)

(d)

(e)

If the Disputants cannot agree on a mediator within 10 Business Days
after a request under clause 15.3(c) of this Agreement, the chairman of
LEADR will appoint a mediator at the request of any of the Disputants.

The role of the mediator is to assist in negotiating a resolution of the
Dispute. A mediator may not make a binding decision on a Disputant
except if the Disputant agrees in advance in writing.

Any information or documents disclosed by a Disputant under this clause
15:

(i) must be kept confidential; and

(i) may only be used to attempt to resolve the Dispute.

Each Disputant must pay its own costs of complying with this

clause 15.4. The costs of the mediator will be borne equally between the

Disputants.

The Disputants will engage in the mediation process in good faith and in
an open and conciliatory manner and to endeavour to reach a mutually
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15.5

15.6

15.7

15.8

acceptable compromise to the issues in Dispute. If the Disputants fail to
achieve a resolution of the Dispute by mediation within 20 Business Days
after the appointment of a mediator under this clause 15.4, or such
further time as the Disputants may agree in writing, any Disputant may
take such action as it considers appropriate, including (subject to clause
15.6 of this Agreement) referring the matter to arbitration or commencing
legal proceedings.

Arbitration

(a) Where Disputants have complied with clauses 15.2 to 15.4 of this
Agreement, and all agree in writing to do so, the Disputants may refer the
Dispute to arbitration under the Commercial Arbitration Act 2012 (WA).

(b) The arbitration will be held in Perth, Western Australia or any other place
agreed by the Disputants.

(c) The Disputants will appoint a person agreed between them to be the
arbitrator of the Dispute.

(d) If the Disputants fail to agree on a person to be the arbitrator under
clause 15.5(c) of this Agreement, the Disputants will request the
President of the Law Society of Western Australia to appoint an arbitrator
who has experience in the area of the Dispute and in Indigenous cultural
matters.

(e) Any Disputant may appeal to the Supreme Court of Western Australia on
any question of law arising out of an interim or final award in the
arbitration.

Breach of this clause

If a Disputant breaches any of clauses 15.1 to 15.5 of this Agreement, the other
Disputants do not have to comply with those clauses in relation to the Dispute
before starting court proceedings.

Obligations continue

Subject to clause 15.8 of this Agreement, if a Dispute is referred for mediation or
arbitration under any part of this clause 15, or if court proceedings are started in
respect of the Dispute, the Disputants as well as the other Parties (if any) must,
during the period of such mediation, arbitration or litigation and pending the making
of a decision, determination or judgment as the case may be, continue to perform
their respective obligations under this Agreement so far as circumstances will allow
and such performance will be without prejudice to the final decision, determination
or judgment made in respect of the matter in dispute.

Extension of time

Without prejudice to the power of a mediator, arbitrator or court to grant any
extension of any period or variation of any date referred to in this Agreement, in
order to preserve the rights of a Disputant, the Parties (or Disputants, as
applicable) will consult with each other and use all reasonable endeavours to agree
such extension or variation so required.
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16.
16.1

16.2

Confidentiality

Duty to preserve confidentiality

Subiject to the remainder of this clause 16 and to clause 17 of this Agreement,
each Party agrees to keep all Confidential Information confidential and will not
disclose Confidential Information to any person except in any of the circumstances
described in clause 16.2 of this Agreement.

Exceptions

Subiject to clause 16.3 of this Agreement, a Party receiving Confidential Information
may disclose such information in any of the following circumstances:

(a)

(b)

(c)

(d)

(e)

(f)

(9

(h)
(i)
()
(k)
()

(m)
(n)

if it has the prior written consent of the Party from whom it received the
Confidential Information;

if the information disclosed has come into the public domain through no
fault of the Party seeking to make the disclosure;

if the information was received from another person having the
unrestricted legal right to disclose the Confidential Information

if the information was received from another person having the
unrestricted legal right to disclose the Confidential Information to comply
with the law or a requirement of a regulatory body (including any relevant
stock exchange);

to the extent that the disclosure of the information is reasonably
necessary for any processes or applications related to any approvals;

in connection with any dispute or litigation concerning this Agreement
and its subject matter;

to the receiving Party’s members, officers, employees, agents, auditors,
advisers, financiers, consultants, contractors, joint venturers and related
bodies corporate;

to a Regional Corporation;

to the Central Services Corporation;

to the Trustee;

to the legislative or executive arm of the Government of Western
Australia;

to the extent required by law;
to a court or tribunal of competent jurisdiction; and

as otherwise permitted or required by this Agreement.
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16.3

Disclosure requirement

Before making any disclosure to a person under clause 16.2 of this Agreement, a
Party (Disclosing Party) must:

(a) in each case, inform the entity or person to whom the Confidential
Information is being disclosed of the Disclosing Party's confidentiality
obligations under this Agreement;

(b) before making any disclosure (other than under clause 16.2(k), (I) and
(m) and only if it is reasonably practicable and lawful to do so) notify the
Party from whom it received the Confidential Information and give that
Party a reasonable opportunity to take any steps that that Party
considers necessary to protect the confidentiality of that information; and

(c) in the case of a disclosure to a person or entity under clause 16.2(g), (h),
(i) and (j) of this Agreement, procure that the person or entity executes a
deed with the Disclosing Party, in form acceptable to the Disclosing Party
(acting reasonably), imposing on the person or entity an undertaking of
confidentiality having substantially similar effect as this clause 16 other
than where the person or entity is under a statutory obligation of
confidentiality.

16.4 Party may seek injunction

Each Party acknowledges that:

(a) it is aware that any breach of this clause 16 may result in the owner of
Confidential Information suffering loss or damage, for which monetary
damages may not be an adequate remedy; and

(b) in the event of a suspected or actual breach of this clause 16, or of any
obligation of confidentiality under this Agreement, any aggrieved Party is
entitled to seek and obtain injunctive relief or an order for specific
performance of the terms of this clause 16; and

(c) clause 15 of this Agreement does not apply to this clause 16.4.

16.5 No waiver or transfer of intellectual property rights

Disclosure of Confidential Information in connection with this Agreement does not

waive or transfer any intellectual property rights held by the disclosing Party in that

Confidential Information.

17. Publication of executed Agreement

The Parties agree to the publication of this Agreement as executed, and any
subsequent variations to this Agreement, on the ‘Agreements, Treaties and
Negotiated Settlements’ database maintained (as at the date of this Agreement) by
the University of Melbourne at www.atns.net.au, and to make this Agreement
available on relevant State and Government Party websites.
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18.
18.1

18.2

Assignment

Generally

(a)

(b)

(c)

(d)

Neither the State nor a Government Party may assign, transfer, novate or
otherwise dispose of its rights, title, obligations or interests under this
Agreement in any circumstances.

Other than as required by clause 8.2 of this Agreement, the Native Title
Agreement Group may not assign, transfer, novate or otherwise dispose
of their rights, title, obligations or interests under or in respect of this
Agreement in any circumstances.

Following the assignment to the Regional Corporation under clause 8.2
of this Agreement, the Regional Corporation may not (otherwise than to a
Replacement Regional Corporation, including pursuant to clause 14.4 of
this Agreement) assign, transfer, novate or otherwise dispose of its
rights, title, obligations or interests under or in respect of this Agreement
in any circumstances.

SWALSC may not (otherwise than pursuant to clause 5.10 of this
Agreement) assign, transfer, novate or otherwise dispose of its rights,
title, obligations or interests under or in respect of this Agreement in any
circumstances.

No encumbrance

No Party may grant an encumbrance, mortgage or charge in respect of the whole
or any part of its rights, title, obligations and interests under this Agreement.

19.

State Party benefits

Even where not a party to this Agreement, for the purposes of section 11 of the
Property Law Act 1969 (WA), each State Party is declared to be a party that has
the benefit of clauses 12 and 13 of this Agreement and clauses 13.4 and 21 of the
Settlement Terms.

20.

State may execute documents

The Government Parties authorise the State to execute on their behalf:

(a)
(b)

(c)

(d)

the Accession Deed;

the CSC Deed of Novation, the Original RC Deed of Novation and the
Replacement RC Deed of Novation;

any notice under this Agreement including but not limited to any:
(i) Deemed Settlement Effective Date Notice; and
(i) notice of termination under clause 9.6 of this Agreement; and

any variation of this Agreement.
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21.

Costs and duties
(a) The State:

(i) will bear any duties or fees or taxes of a similar nature, and any
related fines and penalties, associated with this Agreement and
the Registration of this Agreement;

(i) is authorised to apply for and retain the proceeds of any refund
due in respect of duty or other amounts paid under
clause 21(a)(i) of this Agreement.

(b) Each Party will bear their own costs including legal costs associated with
the negotiation, drafting, execution and Registration of this Agreement.

22,

Notices

Each communication (including each notice, consent, approval, request and
demand) to be given under or in connection with this Agreement:

(a) must be in writing and signed by the Party making it or (on that Party's
behalf) by the solicitor for, or any attorney, director, secretary or
authorised agent of, that Party; and

(b) must be delivered by prepaid post or by hand to the address, or sent by
fax to the fax number, or (if in pdf or other format that is a scanned image
of the original communication, including a handwritten signature, and
attached to an e-mail stating that the attachment is a communication
under this Agreement) sent to the email address, of the intended
recipient that is specified in Schedule 9 to this Agreement (or the address
in Western Australia, fax number or email address last notified in writing
by the intended recipient to the other Parties); and

(c) is taken to be received by the intended recipient:
(1) in the case of delivery by hand, when delivered;
(i) in the case of prepaid post, on the third day after the date of
posting;
(iii) in the case of fax, at the time shown on a transmission report

produced by the despatching machine that indicates that the
correct number of pages were sent to the correct destination
fax machine number without error; and

(iv) in the case of email, at the time that is 24 hours after the email
was sent, unless the Party sending the email knows or
reasonably ought to suspect that the email and the attached
communication were not delivered to the addressee's domain
specified in the email address,

but if the communication is taken to be received on a day that is not a
Business Day, or at a time that is later than 4:00 pm, it is taken to be
received at 9:00 am on the next Business Day.
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23.
231

23.2

23.3

General

Entire agreement

To the extent permitted by law, in relation to its subject matter, this Agreement:

(a)

(b)

embodies the entire understanding of the Parties, and constitutes the
entire terms agreed by the Parties; and

supersedes any prior written or other agreement of the Parties.

Governing law and jurisdiction

(a)

(b)

This Agreement is governed by, and must be construed according to, the
law applying in the State of Western Australia.

Each Party irrevocably and unconditionally:

Severance

(@)

(b)

submits to the exclusive jurisdiction of the courts of Western
Australia, and the courts competent to determine appeals from
those courts, with respect to any proceedings that may be
brought at any time relating to this Agreement; and

waives any objection it may now or in the future have to the
venue of any proceedings, and any claim it may now or in the
future have that any proceedings have been brought in an
inconvenient forum, if that venue falls within clause 23.2(a) of
this Agreement.

If any provision of this Agreement is or becomes void, voidable by any
Party, unenforceable, invalid or illegal in any respect under the law of any
jurisdiction:

(i)

that will not affect or impair:

A. the legality, validity or enforceability in that
jurisdiction of any other provision of this Agreement;
or

B. the legality, validity or enforceability under the law of

any other jurisdiction of that or any other provision of
this Agreement; and

the provision will be read down so as to be legal, valid and
enforceable or, if it cannot be so read down, the provision (or
where possible the offending words), will be severed from this
Agreement to the extent necessary unless it would materially
change the intended effect and objectives of this Agreement.

If a part of this Agreement is severed in accordance with clause 23.3(a),
the Parties will attempt to renegotiate, in good faith, that part and seek to
achieve a result as near as reasonably practicable as is consistent with
the intention of the severed component.
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23.4

23.5

23.6

23.7

23.8

23.9

Waiver

A right or power under this Agreement will only be deemed to be waived by notice
in writing, signed by the Party waiving the right or power, and:

(a) no other conduct of a Party (including a failure to exercise, a delay in
exercising or a partial exercise of a right or power or any forbearance or
indulgence granted by one Party to another Party in respect of a right or
power) operates as a waiver of the right or power or otherwise prevents
the exercise of that right or power; and

(b) a waiver of a right or power on one or more occasions by a Party does
not operate as a waiver of that right or power if it arises again in the
future or prejudices that Party’s other rights or powers or future rights or
powers in respect of the right or power waived; and

(c) the exercise of a right or power does not prevent any further exercise of
that right or power or of any other right or power.

Consents

A consent required from a Party under this Agreement may not be unreasonably
withheld, unless this Agreement expressly provides otherwise.

No merger

The rights and obligations of the Parties will not merge on the completion of any
transaction contemplated by this Agreement. They will survive the execution and
delivery of any assignment or other document entered into for the purpose of
implementing a transaction.

Counterparts

(a) This Agreement may be executed in a number of counterparts and by the
Parties on separate counterparts. Each counterpart of this Agreement
will constitute an original of this Agreement and all counterparts together
will constitute the one instrument.

(b) Whether or not this Agreement is to be executed in counterparts, the
Parties must execute sufficient numbers for each of them to retain one
original of this Agreement.

Further acts and documents

Each Party must promptly do all further acts and execute and deliver all further
documents (in form and content reasonably satisfactory to that Party) required by
law or reasonably requested by another Party to give full effect to this Agreement
and the matters contemplated by it.

Relationship
Nothing in this Agreement will be construed as creating a relationship of

partnership, principal and agent or employer and employee between the Parties or
any of them.
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23.10

Survival

Clauses 1, 2, 5, 6, 10, 12, 16, 22 and 23 of this Agreement and clause 13.4 of the
Settlement Terms survive termination of this Agreement.
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Schedule 1

Agreement Area

Part 1 - Description of external boundary

[Page intentionally left blank - see next page]
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Ballardong People ILUA

External boundary description
The Agreement Area covers all the land and waters within the external boundary of Native
Title Determination Application WAD6181/1998 Ballardong People (WC2000/007) as

accepted for registration on 3+ July 2008.

Note

Data Reference and source

e Agreement boundary data compiled by National Native Title Tribunal based on data sourced from Native

Title Spatial Services (WA)

Reference datum
Geographical coordinates have been provided by the NNTT Geospatial Services and are referenced to the
Geocentric Datum of Australia 1994 (GDA9%4), in decimal degrees and are based on the spatial reference data

acquired from the various custodians at the time

Use of Coordinates

Where coordinates are used within the description to represent cadastral or topographical boundaries or the
intersection with such, they are intended as a guide only. As an outcome to the custodians of cadastral and
topographic data continuously recalculating the geographic position of their data based on improved survey and
data maintenance procedures, it is not possible to accurately define such a position other than by detailed ground

survey.

Prepared by Geospatial Services, National Native Title Tribunal (20 August 2014)
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Agreement Area

Part 2 - Map of Agreement Area
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Schedule 2

Native Title Agreement Group
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The Native Title Agreement Group comprises those Noongar People who are:

(a) the descendants of one or more of the persons listed below:

(i)

(ii)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)
(ix)
(x)
(xi)
(xii)
(xiii)
(xiv)
(xv)
(xvi)
(xvii)
(xviii)
(xix)
(xx)
(xxi)
(xxii)
(xxiii)
(xxiv)

(xxv)

Annie Simpson, mother of Henry Charles Ernst Phillips,
Camar (otherwise Caman) and Kigal,
Chilgaran,

Clara and Paddy,

Cleetland and Jenny,

Comolcar,

Daorain,

Dardup,

Derragunna and Beererdan,

Duram and Narian,

Emily Eyre,

Genwunjal,

George Dinah,

Jane Eyre,

Jean Kippen, (also known as Polly Riley),
Jenny Phillips,

Joordee and Jeukwuk,

Jil-yn and Noongytch,

Karbundun,

Kikit and Melit,

Koobert and Binyin,

Kungaitch,

Mary Michael,

Mincar,

Mother of Charlie and Fred Winmar,



(e)

(xxvi) Mother of Helen Winmar,
(xxvii) Mother of John Bennell,
(xxviii)  Nyittee,

(xxix) Polly Tinkey,

(xxx) Tugiap and Cunkegian,
(xxxi) William Humphries,
(xxxii)  Yanjiwar;

persons who have been adopted according to Noongar laws and
customs by any of the persons listed in paragraph (a) or their
descendants;

the descendants of the persons specified in paragraph (b);

persons who are recognised by other members of the Native Title
Agreement Group as belonging to the Native Title Agreement Group
through possessing substantial knowledge of Noongar laws and
customs in relation to the Agreement Area; and

other persons who are the descendants of an apical ancestor not
listed in paragraph (a):

(i) where through further research it is apparent that the
apical ancestor should have been included in the list in
paragraph (a); and

(ii) who are accepted by other members of the Native Title
Agreement Group as belonging to the Native Title
Agreement Group.
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Schedule 3

CSC Deed of Novation
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CSC Deed of Novation

[Representative Parties] [If the "Original RC Novation™ has already
occurred, replace this reference with a reference to the Regional

Corporation and make the required changes throughout this Deed]
Representative Parties

[Insert Name of Central Services Corporation]
Central Services Corporation

South West Aboriginal Land & Sea Council Aboriginal Corporation
SWALSC

State of Western Australia
State

Minister for Aboriginal Affairs, Minister for Lands, Minister for Mines and
Petroleum, Minister for Environment, Minister for Water, Conservation
Commission of Western Australia, Conservation and Land Management
Executive Body, Housing Authority, Marine Parks and Reserves Authority,

Water Corporation, Western Australian Land Authority
Government Parties
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CSC Deed of Novation

Date

Parties

[Insert Date]

[Insert Names of Representative Parties] [Insert addresses of Representative
Parties] (Representative Parties)

[Insert Name of Central Services Corporation] [Central Services Corporation ICN]
[Insert address of Regional Corporation registered office] (Central Services
Corporation)]

South West Aboriginal Land & Sea Council Aboriginal Corporation ICN 3832
[Insert address of SWALSC registered office] (SWALSC)

State of Western Australia [Insert State's address] (State)

Minister for Aboriginal Affairs, Minister for Lands, Minister for Mines and
Petroleum, Minister for Environment, Minister for Water, Conservation
Commission of Western Australia, Conservation and Land Management
Executive Body, Housing Authority, Marine Parks and Reserves Authority,
Water Corporation, Western Australian Land Authority (Government Parties)

Background

A

The Representative Parties, SWALSC, the State and the Government Parties are parties to
the ILUA.

Clause 5.10 of the ILUA requires that if SWALSC is not appointed by the Trustee as the
Central Services Corporation, which is the case, SWALSC will novate its rights and obligations
under the ILUA to the Central Services Corporation by executing a "Deed of Novation".

The Government Parties authorised, in the ILUA, the State to execute this Deed on their
behalf.

Operative provisions

1.
1.1

Definitions and interpretation

Definitions

Deed means this document.

Effective Date means [insert].

ILUA means the document titled "South West Indigenous Land Use Agreement ([Amend title
as appropriate for each ILUA])", which was dated [insert] and entered into between
SWALSC, the Representative Parties (for and on behalf of the Native Title Agreement Group),
the State and the Government Parties.

Native Title Agreement Group has the meaning given in the ILUA.

Parties means the Representative Parties, SWALSC, the Central Services Corporation, the
State and the Government Parties.

Trustee has the meaning given in the ILUA.
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1.2

Interpretation

In this Deed:

(@)

headings are for convenience only and do not affect interpretation;

and unless the context indicates a contrary intention:

(b) any capitalised term used that is defined in the ILUA, but not specifically defined in
this Deed, will have in this Deed the meaning that it bears in the ILUA;

(c) an obligation or a liability assumed by, or a right conferred on, 2 or more persons
binds or benefits them jointly and severally;

(d) person includes an individual, the estate of an individual, a corporation, an
authority, an association or a joint venture (whether incorporated or
unincorporated), a partnership, a government entity and a trust;

(e) a reference to a Party is a reference to a Party to this Deed and includes that
Party's executors, administrators, successors and permitted assigns, including
persons taking by way of novation, and, in the case of a trustee, includes a
substituted or an additional trustee;

f a reference to any document (including this Deed) is to that document as varied,
novated, ratified or replaced from time to time;

(9) words importing the singular include the plural (and vice versa), and words
indicating a gender include every other gender;

(h) a reference to a clause is a reference to a constituent part of this Deed;

(i) if a word or phrase is given a defined meaning, any other part of speech or
grammatical form of that word or phrase has a corresponding meaning; and

() includes in any form is not a word of limitation.

2. Novation
21 ILUA (original agreement)

Subject to clause 2.2, and with effect from the Effective Date:

(a) the Central Services Corporation is substituted for SWALSC as a party to the ILUA
and will perform the terms and conditions of the ILUA applicable to SWALSC except
for SWALSC's obligations under clauses 6.3, 14.2 and 14.3 of the ILUA;

(b) the Central Services Corporation will be bound by the ILUA, and be entitled to the
benefit of the ILUA, as if the Central Services Corporation was a party to the ILUA
in lieu of SWALSC; and

(c) SWALSC is released and discharged from all obligations and liabilities, and from all
claims (whether for costs, damages, fees, expenses or otherwise), arising under the
ILUA.

2.2 Liability

Notwithstanding clause 2.1:

(@)

SWALSC is not released, relieved or discharged from:
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(i) under clauses 6.3, 14.2 and 14.3 of the ILUA whether arising before or
after the Effective Date; or

(i) any breach of any provision of the ILUA that SWALSC may have
committed before the Effective Date; and

(b) the Central Services Corporation will not assume any obligation or liability that has
accrued under the ILUA before the Effective Date.

Affirmation of the ILUA

The ILUA will be read and construed subject to this Deed, and in all other respects the
provisions of the ILUA are ratified and confirmed, and, subject to the variation and novation
contained in this Deed, the ILUA will continue in full force and effect.

4.2

4.3

44

4.5

4.6

General

Governing Law

This Deed is governed by and must be construed according to the law applying in Western
Australia.

Jurisdiction

Each Party irrevocably:

(a) submits to the exclusive jurisdiction of the courts of Western Australia, and the
courts competent to determine appeals from those courts, with respect to any
proceedings that may be brought at any time relating to this Deed; and

(b) waives any objection it may now or in the future have to the venue of any

proceedings, and any claim it may now or in the future have that any proceedings
have been brought in an inconvenient forum, if that venue falls within clause 4.2(a).

Further acts and documents
Each Party must promptly do all further acts and execute and deliver all further documents (in

form and content reasonably satisfactory to that Party) required by law or reasonably
requested by another Party to give effect to this Deed.

Counterparts
This Deed may be executed in any number of counterparts and by the Parties on separate

counterparts. Each counterpart constitutes the deed of each Party who has executed and
delivered that counterpart.

Expenses

Except as otherwise provided in this Deed, each Party must pay its own costs and expenses in
connection with negotiating, preparing, executing and performing this Deed.

Duties
The Regional Corporation:

(a) must pay all duties and any related fines and penalties in respect of this Deed and
the performance of this Deed; and
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4.7

4.8

(b) indemnifies each other Party against any liability arising from failure to comply with
clause 4.6(a).

Severability

If any part of this Deed is or becomes illegal, invalid or unenforceable in any respect under the
law of any jurisdiction, that will not affect or impair:

(a) the legality, validity or enforceability in that jurisdiction of any other provision of this
Deed; or
(b) the legality, validity or enforceability under the law of any other jurisdiction of that or

any other provision of this Deed.
Entire agreement
To the extent permitted by law, in relation to its subject matter, this Deed:

(a) embodies the entire understanding of the Parties, and constitutes the entire terms
agreed by the Parties; and

(b) supersedes any prior written or other agreement of the Parties.
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Executed as a deed.

Executed by [Insert Name of Representative
Party] in the presence of:

Signature of Representative Party Signature of witness
Full name of Representative Party Full name of witness
Date Date

[Either repeat this execution clause for each individual Representative Party, or replace with a
suitable RC clause if the "Original RC Novation™ has already occurred]

Executed by [Insert Name and ICN of Central
Services Corporation] in accordance with its
constitution in the presence of:

Signature of authorised representative Signature of witness
Full name of authorised representative Full name of witness
Date Date
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Executed by South West Aboriginal Land &
Sea Council Aboriginal Corporation ICN 3832
in accordance with its constitution in the
presence of;

Signature of authorised representative

Full name of authorised representative

Date

Executed for and on behalf of the State of )
Western Australia and of each of the

Government Parties by The Honourable )
[Insert name of the Premier] in the presence
of: )

)
)

Signature of Witness

Full name of Witness

Address of Witness

Occupation of Witness

Signature of witness

Full name of witness

Date

Signature of Premier

Date
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Schedule 4

Form of Application for Registration
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~ National
Native Title
Tribunal

Application Form

Part A— Application details

1. Short name of
agreement

Ballardong People Indigenous Land Use Agreement

2. Certified
applications

(ss 24CG(3)(a),
203BE(1)(b) and (5)
and 251A NTA and
Reg 7(2)(f) ILUA
Regulations)

Is the application for registration certified by all relevant
Representative Aboriginal and Torres Strait Islander Bodies
(RATSIBs)/Native Title Service Providers (NTSPs) for the
agreement area?

Yes |Z| No |:|

If yes, is a copy of all the required certifications attached to this
application?

Yes |Z| No |:|

3. Non-certified
applications

(ss 24CG(3)(b) and
251A NTA and
Reg 7(2)(f) ILUA
Regulations)

Have all reasonable efforts (including consulting all RATSIBs/
NTSPs) been made to identify all holders and potential holders of
native title for the agreement area and have all those identified
authorised the making of the agreement?

Yes |:| N/A |X|

Please detail the grounds on which the Registrar should be
satisfied that the above requirements have been met:

N/A

Shared country, shared future

www.nntt.gov.au

Freecall 1800 640 501
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Part B—Party details

4. First party details | Name Click to enter text

(s 24CG(1) NTA)
Contact Name Click to enter text
Postal Address Click to enter text
Telephone number Click to enter text
Fax number (if Click to enter text
available)
Email address (if Click to enter text
available)
Is this party also the Yes |:| No |E
applicant?

Representative’s Company Name South West Aboriginal Land & Sea

name, address and
telephone number (if
applicable)

Council

Contact Name Glen Kelly
Chief Executive Officer
Postal Address PO Box 585
Cannington
WA 6987
Telephone number (08) 9358 7400
Fax number (if (08) 9358 7499

available)

Email address (if
available)

glen.kelly@noongar.org.au

Contact address for
notification?

Contact address for
Register entry?

Yes |Z| No |:|
Yes |X| No |:|

National Native Title Tribunal
Application for registration of an area agreement on the Register of Indigenous Land Use Agreements
Updated: July 2014 Further information: National Native Title Tribunal Freecall 1800 640 501

Page 2
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Second party details | Name South West Aboriginal Land & Sea
(Reg 7(3)(a) ILUA Council
Regulations)
Contact Name Glen Kelly
Chief Executive Officer
Postal Address PO Box 585
Cannington
WA 6987
Telephone number (08) 9358 7400
Fax number (if (08) 9358 7499
available)
Email address (if glen.kelly@noongar.org.au
available)
Is this party also the Yes |:| No |E
applicant?
Representative’s Company Name Click to enter text

name, address and
telephone number (if
applicable)

Contact Name

Click to enter text

Postal Address

Click to enter text

Telephone number

Click to enter text

Fax number (if
available)

Click to enter text

Email address (if
available)

Click to enter text

Contact address for
notification?

Contact address for
Register entry?

Yes |:| No |:|
Yes |:| No |:|

National Native Title Tribunal
Application for registration of an area agreement on the Register of Indigenous Land Use Agreements
Updated: July 2014 Further information: National Native Title Tribunal Freecall 1800 640 501

Page 3
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Third party details Name State of Western Australia
(s 24CG(1) NTA)
Contact Name Peter Conran
Director General, Department of the
Premier and Cabinet
Postal Address Department of Premier and Cabinet
Dumas House
2 Havelock St, West Perth
WA, 6005
Telephone number (08) 6552 6777
Fax number (if (08) 6552 6733
available)
Email address (if peter.conran@dpc.wa.gov.au
available)
Is this party also the Yes |Z| No |:|
applicant?
Representative’s Company Name State Solicitor's Office

name, address and

telephone number (if

applicable)

Contact Name

Mr Rod Wahl

Postal Address

State Solicitor's Office
Level 14 Westralia Square
141 St Georges Terrace
PERTH WA 6000

Telephone number

(08) 9264 1888

Fax number (if
available)

(08) 9264 1440

Email address (if
available)

r.wahl@sso.wa.gov.au

Contact address for
notification?

Contact address for
Register entry?

Yes |X| No |:|

Yes |X| No |:|

National Native Title Tribunal
Application for registration of an area agreement on the Register of Indigenous Land Use Agreements
Updated: July 2014 Further information: National Native Title Tribunal Freecall 1800 640 501

Page 4
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Fourth party details | Name Minister for Lands
(Reg 7(3)(a) ILUA Contact Name Sandra Flanagan
Regulations) Project Manager, South West
Settlement
Postal Address Department of Lands
Floor 11, 140 William Street
Perth WA 6000
Telephone number (08) 6552 4724
Fax number (if (08) 6552 4417
available)
Email address (if Sandra.Flanagan@lands.wa.gov.au
available)
Is this party also the Yes |:| No |E
applicant?
Representative’s Company Name State Solicitor's Office

name, address and
telephone number (if
applicable)

Contact Name

Mr Rod Wahl

Postal Address

State Solicitor's Office
Level 14 Westralia Square

141 St Georges Terrace
PERTH WA 6000

Telephone number

(08) 9264 1888

Fax number (if
available)

(08) 9264 1440

Email address (if
available)

r.wahl@sso.wa.gov.au

Contact address for
notification?

Contact address for
Register entry?

Yes |X| No |:|

Yes |Z| No |:|

National Native Title Tribunal
Application for registration of an area agreement on the Register of Indigenous Land Use Agreements
Updated: July 2014 Further information: National Native Title Tribunal Freecall 1800 640 501

Page 5
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Fifth party details Name Minister for Mines and Petroleum
(Reg 7(3)(a) ILUA Contact Name Jane Hartley
Regulations) Manager, Ministerial Coordination
Postal Address Department of Mines and Petroleum
Mineral House,
100 Plain Street
East Perth WA 6004
Telephone number (08) 9222 0432
Fax number (if (08) 9222 3862
available)
Email address (if jane.hartley@dmp.wa.gov.au
available)
Is this party also the Yes |:| No |E
applicant?
Representative’s Company Name State Solicitor's Office

name, address and

telephone number (if

applicable)

Contact Name

Mr Rod Wahl

Postal Address

State Solicitor's Office
Level 14 Westralia Square
141 St Georges Terrace
PERTH WA 6000

Telephone number (08) 9264 1888

Fax number (if (08) 9264 1440
available)

Email address (if r.wahl@sso.wa.gov.au
available)

Contact address for
notification?

Contact address for
Register entry?

Yes |Z| No |:|

Yes |X| No |:|

National Native Title Tribunal
Application for registration of an area agreement on the Register of Indigenous Land Use Agreements
Updated: July 2014 Further information: National Native Title Tribunal Freecall 1800 640 501

Page 6
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Sixth party details Name Minister for Environment
(Reg 7(3)(a) ILUA Contact Name Simon Choo
Regulations) Native Title and Heritage Coordinator
Postal Address Department of Parks and Wildlife
Locked Bag 104 Bentley Delivery
Centre,
Bentley, WA 6983
Telephone number (08) 9219 9799
Fax number (if (08) 9334 0498
available)
Email address (if simon.choo@dpaw.wa.gov.au
available)
Is this party also the Yes |:| No &
applicant?
Representative’s Company Name State Solicitor's Office

name, address and

telephone number (if

applicable)

Contact Name

Mr Rod Wahl

Postal Address

State Solicitor's Office
Level 14 Westralia Square
141 St Georges Terrace
PERTH WA 6000

Telephone number (08) 9264 1888

Fax number (if (08) 9264 1440
available)

Email address (if r.wahl@sso.wa.gov.au
available)

Contact address for
notification?

Contact address for
Register entry?

Yes |Z| No |:|

Yes |X| No |:|

National Native Title Tribunal
Application for registration of an area agreement on the Register of Indigenous Land Use Agreements
Updated: July 2014 Further information: National Native Title Tribunal Freecall 1800 640 501

Page 7
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Seventh party details | Name Minister for Water
(Reg 7(3)(a) ILUA Contact Name Nigel Mantle
Regulations) Manager, Water Source Protection
Planning
Postal Address Department of Water
168 St Georges Terrace
PERTH WA 6000
Telephone number (08) 6364 6881
Fax number (if (08) 6364 7601
available)
Email address (if nigel.mantle@water.wa.gov.au
available)
Is this party also the Yes |:| No |E
applicant?
Representative’s Company Name State Solicitor's Office

name, address and
telephone number (if
applicable)

Contact Name

Mr Rod Wahl

Postal Address

State Solicitor's Office
Level 14 Westralia Square

141 St Georges Terrace
PERTH WA 6000

Telephone number

(08) 9264 1888

Fax number (if
available)

(08) 9264 1440

Email address (if
available)

r.wahl@sso.wa.gov.au

Contact address for
notification?

Contact address for
Register entry?

Yes |X| No |:|

Yes |Z| No |:|

National Native Title Tribunal
Application for registration of an area agreement on the Register of Indigenous Land Use Agreements
Updated: July 2014 Further information: National Native Title Tribunal Freecall 1800 640 501

Page 8
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Eighth party details | Name Conservation Commission of Western
(Reg 7(3)(a) ILUA Australia
Regulations) Contact Name Carol Shannon
Postal Address Block 11, 17 Dick Perry Avenue
Kensington WA 6151
Telephone number (08) 9219 9988
Fax number (if Click to enter text
available)
Email address (if carol.shannon@conservation.wa.gov.au
available)
Is this party also the Yes |:| No |E
applicant?
Representative’s Company Name State Solicitor's Office

name, address and
telephone number (if
applicable)

Contact Name

Mr Rod Wahl

Postal Address

State Solicitor's Office
Level 14 Westralia Square
141 St Georges Terrace
PERTH WA 6000

Telephone number (08) 9264 1888

Fax number (if (08) 9264 1440
available)

Email address (if r.wahl@sso.wa.gov.au
available)

Contact address for
notification?

Contact address for
Register entry?

Yes |Z| No |:|

Yes |X| No |:|

National Native Title Tribunal
Application for registration of an area agreement on the Register of Indigenous Land Use Agreements
Updated: July 2014 Further information: National Native Title Tribunal Freecall 1800 640 501

Page 9
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Ninth party details Name Conservation and Land Management
(Reg 7(3)(a) ILUA Executive Body
Regulations) Contact Name Simon Choo
Native Title and Heritage Coordinator
Postal Address Department of Parks and Wildlife
Locked Bag 104, Bentley Delivery
Centre
Bentley WA 6983
Telephone number (08) 9219 9799
Fax number (if (08) 6467 5562
available)
Email address (if simon.choo@dpaw.wa.gov.au
available)
Is this party also the Yes |:| No |E
applicant?
Representative’s Company Name State Solicitor's Office

name, address and

telephone number (if

applicable)

Contact Name

Mr Rod Wahl

Postal Address

State Solicitor's Office
Level 14 Westralia Square
141 St Georges Terrace
PERTH WA 6000

Telephone number

(08) 9264 1888

Fax number (if
available)

(08) 9264 1440

Email address (if
available)

r.wahl@sso.wa.gov.au

Contact address for
notification?

Contact address for
Register entry?

Yes |Z| No |:|

Yes |X| No |:|

National Native Title Tribunal
Application for registration of an area agreement on the Register of Indigenous Land Use Agreements
Updated: July 2014 Further information: National Native Title Tribunal Freecall 1800 640 501

Page 10
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Tenth party details Name Housing Authority
(Reg 7(3)(a) ILUA Contact Name Genevieve Errey
Regulations) Director, Social Housing System/
Strategy and Policy
Postal Address Level 3, 99 Plain Street
East Perth
Telephone number (08) 9222 8180
Fax number (if (08) 9221 1627
available)
Email address (if genevieve.errey@housing.wa.gov.au
available)
Is this party also the Yes |:| No |E
applicant?
Representative’s Company Name State Solicitor's Office

name, address and

telephone number (if

applicable)

Contact Name

Mr Rod Wahl

Postal Address

State Solicitor's Office
Level 14 Westralia Square

141 St Georges Terrace
PERTH WA 6000

Telephone number

(08) 9264 1888

Fax number (if
available)

(08) 9264 1440

Email address (if
available)

r.wahl@sso.wa.gov.au

Contact address for
notification?

Contact address for
Register entry?

Yes |X| No |:|

Yes |Z| No |:|

National Native Title Tribunal
Application for registration of an area agreement on the Register of Indigenous Land Use Agreements
Updated: July 2014 Further information: National Native Title Tribunal Freecall 1800 640 501

Page 11
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Eleventh party Name Marine Parks and Reserves Authority
details Contact Name Melissa Evans
(Reg 7(3)(a) ILUA Postal Address Department of Parks and Wildlife
Regulations) Locked Bag 104, Bentley Delivery
Centre
Bentley WA 6983
Telephone number (08) 9219 9117
Fax number (if (08) 9334 0556
available)
Email address (if melissa.evans@dpaw.wa.gov.au
available)
Is this party also the Yes |:| No |E
applicant?
Representative’s Company Name State Solicitor's Office

name, address and

telephone number (if

applicable)

Contact Name

Mr Rod Wahl

Postal Address

State Solicitor's Office
Level 14 Westralia Square
141 St Georges Terrace
PERTH WA 6000

Telephone number (08) 9264 1888

Fax number (if (08) 9264 1440
available)

Email address (if r.wahl@sso.wa.gov.au
available)

Contact address for
notification?

Contact address for
Register entry?

Yes |Z| No |:|
Yes |Z| No |:|

National Native Title Tribunal
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Twelfth party details | Name Water Corporation
(Reg 7(3)(a) ILUA Contact Name Patricia Gale
Regulations) Board & Ministerial Liaison Manager
Postal Address 629 Newcastle St
Leederville WA 6007
Telephone number (08) 9420 2790
Fax number (if Click to enter text
available)
Email address (if patricia.gale@watercorporation.com.au
available)
Is this party also the Yes |:| No |E
applicant?
Representative’s Company Name State Solicitor's Office

name, address and
telephone number (if
applicable)

Contact Name

Mr Rod Wahl

Postal Address

State Solicitor's Office
Level 14 Westralia Square
141 St Georges Terrace
PERTH WA 6000

Telephone number (08) 9264 1888

Fax number (if (08) 9264 1440
available)

Email address (if r.wahl@sso.wa.gov.au
available)

Contact address for
notification?

Contact address for
Register entry?

Yes |Z| No |:|

Yes |X| No |:|

National Native Title Tribunal
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Thirteenth party Name Western Australian Land Authority
details (LandCorp)
(Reg 7(3)(a) ILUA Contact Name John Clifton
Regulations) Manager, Program Strategy and
Innovation
Postal Address 40 The Esplanade,
Perth WA 6000
Telephone number (08) 9482 7421
Fax number (if (08) 9481 0861
available)
Email address (if john.clifton@landcorp.com.au
available)
Is this party also the Yes |:| No |E
applicant?
Representative’s Company Name State Solicitor's Office

name, address and

telephone number (if

applicable)

Contact Name

Mr Rod Wahl

Postal Address

State Solicitor's Office
Level 14 Westralia Square
141 St Georges Terrace
PERTH WA 6000

Telephone number (08) 9264 1888

Fax number (if (08) 9264 1440
available)

Email address (if r.wahl@sso.wa.gov.au
available)

Contact address for
notification?

Contact address for
Register entry?

Yes |X| No |:|

Yes |Z| No |:|

National Native Title Tribunal
Application for registration of an area agreement on the Register of Indigenous Land Use Agreements
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Part C—Mandatory parties

5. Native title group
— registered native
title claimant or
registered native title
body corporate
(RNTBC)

(s 24CD(1) and (2)(a)-
(b) NTA)

Is there one or more:
e registered native title claimant(s) or
e RNTBCs
for any of the land or waters in the agreement area?

Yes |X| No |:|

If yes, are all such registered native title claimants and/or all
RNTBCs parties to the agreement?

Yes |X| No |:|
If yes please identify which party/parties:

[INSERT NAME OF PARTIES PRIOR TO LODGEMENT]

6. Native title group
- no registered native
title claimant or
RNTBC

(s 24CD(1), (2)(c) and
(3) NTA)

If there is no registered native title claimant or RNTBC for all or
any part of the agreement area, one or more of the following
persons/bodies must be party to the agreement (there must be at
least one):

A person(s) who claims to hold native title in relation to an area?
Yes |X| No |:|

A RATSIB/NTSP for the area?

Yes |X| No |:|

If yes, please identify which party/parties:

South West Aboriginal Land & Sea Council Aboriginal
Corporation

National Native Title Tribunal
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7. Government Does the agreement make provision for the extinguishment of
parties native title rights and interests by surrendering them to the
(ss 24CD(5), Commonwealth or a State or Territory government (relevant
24EBA(1)(a)(i) and government)?
(ii), (b) and (c),
24EBAQQ~(4)NTA | Yes [X] No [ ]
and Reg 7(3)(c) ILUA
Regulations) Does the agreement validate purportedly invalid future acts?
Yes |X| No |:|
Does the agreement validate the purported past extinguishment
of native title rights and interests by surrender to the relevant
government?
Yes |:| No |E
If the answer to either of the above questions is yes, is the relevant
government party to the agreement?
Yes |Z| No |:|
If yes, please identify which party/parties:
State of Western Australia
National Native Title Tribunal Page 16
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Part D— Other parties

8. Other native title
parties

(s 24CD(4)(a) and (b)
NTA)

Please identify any other party/parties who claims to hold native
title in relation to the area who has not previously been identified
in questions 5 or 6.

N/A

9. RATSIBs or
NTSPs for the area
(s 24CD(7) NTA and
Reg 7(3)(b) and (4)
ILUA Regulations)

Are there any RATSIBs/NTSPs for any of the area covered by the
agreement not previously identified in question 6?

Yes |:| No |E

If yes, are any RATSIBs/NTSPs for any of the area a party to the
agreement?

Yes |:| No |:|
If yes, please identify which RATSIB/NTSP:

N/A

10. Government
parties

(Reg 7(3)(c) ILUA
Regulations)

If not previously identified in question 7, is the Commonwealth,
State or Territory government a party to the agreement?

Yes |:| No |:|
If yes, please identify which party/parties:

N/A

National Native Title Tribunal
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Part E—Informing RATSIBs/NTSPs of intention to
enter agreement

11. Informing If there is one or more RATSIBs/NTSPs for any of the agreement
RATSIBs or NTSPs area and none are parties to the agreement, has a person in the
of intention to enter | native title group informed at least one of those bodies of the
agreement groups’ intention to enter into the agreement?
(s 24CD(7) NTA and
Reg 7(4) ILUA Yes [ | No [ ]
Regulations)
If yes, please specify which RATSIBs/NTSPs have been informed,
how and when they were notified and by whom:
Click to enter text
National Native Title Tribunal Page 18
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Part F—Agreement area

12. Complete
description of
agreement area

(s 24CG(2) NTA and
Reg 7(2)(d) and 5
ILUA Regulations)

Provide a ‘complete description” of the agreement area, including
any areas within the external boundary of the agreement area that
are excluded from the agreement area (or refer to relevant section
of agreement):

See Schedule 1 of the attached Agreement.

Note: a map of the agreement area showing geographic
coordinates must be attached to this application or be contained
within the agreement.

13. Complete
description of
surrender area

(s 24CG(2) NTA and
Reg 7(2)(e) and 5
ILUA Regulations)

Does the agreement provide for the surrender of native title that is
intended to extinguish native title rights and interests in the
agreement area?

Yes |X| No |:|

If yes, please provide a ‘complete description” of those areas (or
refer to relevant section of agreement):

See clause 6.2 of the attached Agreement and Schedule 1 of the
attached Agreement.

Note: a map showing geographic coordinates which identifies any
areas where the surrender of native title is intended to extinguish
native title rights and interests must be attached to this
application or be contained within the agreement.

National Native Title Tribunal
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Part G—Operating period

14. Operating period
(Reg 7(3)(d) ILUA
Regulations)

Does the agreement specify a time period during which it will
operate?

Yes |:| No |E

If applicable, please provide the commencement date here (the
commencement date may also be defined by reference to a
specified event or activity, e.g. once a determination of native title
is made by the Federal Court):

The Agreement commences on the date of execution of the
Agreement. The conditions relating to the surrender of native
title and the validation of invalid acts and the payment of
compensation only become effective after the registration of the
Agreement and 5 Related Agreements.

If applicable, please write the end date here (the end date may
also be defined by reference to a specified event or activity, e.g.
upon completion of a particular project):

The Agreement will end within 60 Business Days of the Sunset
Date (31 December 2016 or a later date agreed between SWALSC
and the State) if it has not become effective before this date.

After the Settlement Effective Date or the Deemed Settlement
Effective Date, the Agreement continues indefinitely unless an
ILUA Termination Event occurs.

Please specify where in the agreement details of the operating
period are located:

Clauses 3.1, 3.2, 3.5(a), 9.6(b) and 10 and definitions.

National Native Title Tribunal Page 20
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Part H— Statements in the agreement

15. Consent to future
acts

(s 24EB(1)(b) NTA
and Reg 7(5)(a) ILUA
Regulations)

Does the agreement contain any statement/s consenting to the
doing of a particular future act, or class of acts, whether or not
subject to conditions?

Yes |X| No |:|

If yes, please specify where each such statement is located in the
agreement (e.g. clause 5 and 6 plus definitions):

See clause 6.2 and definitions.

16. Acts excluded
from the right to
negotiate

(s 24EB(1)(c) NTA
and Reg 7(5)(b) ILUA
Regulations)

Does the agreement include any statement/s to the effect that the
right to negotiate provisions of the NTA (Part 2, Division 3,
Subdivision P of the NTA) are not intended to apply to any or all
of the future acts included in the agreement?

Yes |:| No |E

If yes, please specify where each such statement is located in the
agreement:

Click to enter text

17. Surrender
intended to
extinguish native
title

(s 24EB(1)(d) NTA
and Reg 7(5)(c) ILUA
Regulations)

Does the agreement provide for the surrender of native title rights
and interests in the future?

Yes |Z| No |:|

If yes, does the agreement contain a statement to the effect that the
surrender is intended to extinguish native title rights and
interests?

Yes |X| No |:|

If yes, please specify where each such statement is located in the
agreement (please also ensure that question 7 has also been
completed):

See clause 6.2 and definitions.

National Native Title Tribunal
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18. Validation of
future acts that have
already been done
invalidly

(s 24EBA(1)(a)(i)~(ii)
NTA and Reg 7(5)(d)-
(e) ILUA Regulations)

Does the agreement provide for the validation of future acts or
class of future acts (other than intermediate period acts or the
surrender of native title) that have already been done invalidly,
whether or not subject to conditions?

Yes |X| No |:|

If yes, please specify where each such statement is located in the
agreement:

Clause 6.1 and definitions.

19. Intermediate
period acts affected
(s 24EBA(1)(a) (iii)
NTA and Reg 7(5)(f)
ILUA Regulations)

Does the agreement provide for changing the effects on native
title of the validation of an intermediate period act or class of acts?

Yes |:| No |E

If yes, please specify where each such statement is located in the
agreement:

N/A

20. Validation of the
previous purported
surrender of native
title

(s 24EBA(1)—(4) NTA
and Reg 7(5)(g) ILUA
Regulations

Does the agreement provide for the validation of the
extinguishment of native title rights and interests by surrender
which has already occurred invalidly?

Yes |:| No |E

If yes, does the agreement contain a statement to the effect that the
surrender is intended to have extinguished those native title
rights and interests?

Yes |:| N/A |Z|

If yes, please specify where each such statement is located in the
agreement (please ensure that question 7 has also been
completed):

N/A

National Native Title Tribunal
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21. Any other
comments about
required statements
in the agreement?

N/A X Yes [ ]

Click to enter text

Part I —Parts of the Register to be kept confidential

22. Confidential
information
(s 199E(1)-(2) NTA)

Please indicate if there is any information or documents which
you do not wish to be available for inspection by the public if the
agreement is registered:

No.

Note: the Registrar can only keep information confidential to the
extent that the law allows.

Is the agreement between the parties confidential?

Yes |:| No |E

National Native Title Tribunal Page 23
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Part [—Document checklist [COMPLETE PRIOR TO LODGEMENT]

Documents that must
accompany the
application

(s 24CG(2) NTA,

Reg 7(2) ILUA
Regulations and

Reg 9(1) PBC
Regulations)

A copy of the agreement (the
original is not required)
including any attachments or
appendices—s 24CG(2).

Yes |:|

A copy of each determination
of native title for each party
that is a RNTBC—Reg 7(2)(a).

Yes |:| N/A |:|

A statement by each party to
the agreement, signed by or for
the party, that the party agrees
to the application being
made—Reg 7(2)(b).

Yes |:|

Specify where in

agreement/application:

See clause 9.2.

An extract from the Register of
Native Title Claims giving
details of each party that is a
registered claimant—

Reg 7(2)(c).

Yes |:| N/A |:|

A complete description of the
agreement area (Reg 7(2)(d)
and (5)) including:

e any areas within the
external boundary of the
agreement area that are not
included in the agreement
area, and

e amap showing geographic
coordinates of that area.

Yes |:|

Specify where in

agreement/application:

See Schedule 1.

National Native Title Tribunal
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If applicable:

e acomplete description of
any areas where the
surrender of native title is
intended to extinguish
native title rights and
interests in the agreement
area and any areas not
included, and

e amap showing geographic
coordinates of that area—
Regs 7(2)(e) and (5).

Yes [ | ~N/a [ ]

Specify where in
agreement/application:

See Schedule 1.

If the application is certified, a
copy of the certification—
s 24CG(3)(a).

Yes |:| N/A |:|

See Schedule 5.

If the application is not
certified, a statement setting
out how the requirements for
identification and
authorisation have been met—
s 24CG(3)(b).

Yes|:| N/A |:|

If:

e aRNTBC s party to the
agreement, and

e the agreement gives effect
to a ‘native title decision’,
and

e for any part of the
agreement area there is one
or more RATSIBs or
NTSPs, and

e none of them is party (or
there is no RATSIB/ NTSP
for the agreement area)—

a document as mentioned in

Reg 9(1) of the PBC

Regulations (see Reg 7(2)(g)

ILUA Regulations).

Yes |:| N/A |:|

See possible format for such a
document at Attachment A
below

National Native Title Tribunal
Application for registration of an area agreement on the Register of Indigenous Land Use Agreements
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If there is a RATSIB/NTSP for | Yes [ | N/A [ ]
the agreement area and it is
not a party, a statement signed | Specify where in

by a party that is a member of agreement/application:
the native title group (see
s 24CD(1)—(3)) that at least one | N/A
RATSIB/NTSP was informed
of the native title group’s
intention to enter into the
agreement—Reg 7(4).

National Native Title Tribunal Page 26
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Schedule 5
Form of Certification of Application for Registration
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SOUTH WEST ABORIGINAL LAND & SEA COUNCIL ABORIGINAL
CORPORATION (SWALSC) CERTIFICATION OF APPLICATION FOR
REGISTRATION OF THE SOUTH WEST INDIGENOUS LAND USE
AGREEMENT (BALLARDONG PEOPLE) (AGREEMENT)

1. Certification
1.1 Background

The SWALSC is of the opinion that, with respect to the making of the Agreement,
the requirements of section 203BE(5)(a) and (b) of the Native Title Act 1993 (Cth)
(NT Act), namely that:

(@) all reasonable efforts have been made to ensure that all persons who
hold or may hold Native Title in relation to the Agreement Area (as
specified in the Agreement) have been identified; and

(b) all the persons so identified have authorised the making of the
Agreement,

have been met.
1.2 Certification

In the light of the matters set out at paragraph 1.1 above, and in accordance with
section 203BE(1) of the NT Act, the SWALSC certifies the application for
registration of the Agreement.

2. Reasons for Certification

The SWALSC holds the opinion set out at paragraph 1.1 above for the following
reasons:

(a) [set out reasons for holding the opinion].

0) e,
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Schedule 6

Original RC Deed of Novation
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Original RC Deed of Novation

[Representative Parties]
Representative Parties

[Insert Name of Regional Corporation]
Regional Corporation

South West Aboriginal Land & Sea Council Aboriginal Corporation

[SWALSC may be replaced by the CSC]
SWALSC

State of Western Australia
State

Minister for Aboriginal Affairs, Minister for Lands, Minister for Mines and
Petroleum, Minister for Environment, Minister for Water, Conservation
Commission of Western Australia, Conservation and Land Management
Executive Body, Housing Authority, Marine Parks and Reserves Authority,

Water Corporation, Western Australian Land Authority
Government Parties
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Original RC Deed of Novation

Date

Parties

[Insert Date]

[Insert Names of Representative Parties] [Insert addresses of Representative
Parties] (Representative Parties) for and on behalf of the Native Title Agreement
Group

[Insert Name of Regional Corporation] [Regional Corporation ICN] [Insert
address of Regional Corporation registered office] (Regional Corporation)

South West Aboriginal Land & Sea Council Aboriginal Corporation ICN 3832
[Insert address of SWALSC registered office] (SWALSC) [SWALSC may be
replaced by the CSC]

State of Western Australia [Insert State's address] (State)

Minister for Aboriginal Affairs, Minister for Lands, Minister for Mines and
Petroleum, Minister for Environment, Minister for Water, Conservation
Commission of Western Australia, Conservation and Land Management
Executive Body, Housing Authority, Marine Parks and Reserves Authority,
Water Corporation, Western Australian Land Authority (Government Parties)

Background

A

The Representative Parties, SWALSC, the State and the Government Parties are parties to
the ILUA.

The Representative Parties entered into the ILUA for and on behalf of the Native Title
Agreement Group.

Clause 8.2 of the ILUA requires that the Regional Corporation, following its appointment by the
Trustee, will replace the Representative Parties as a party to the ILUA (for and on behalf of the
Native Title Agreement Group) by executing a "Deed of Novation".

The Government Parties authorised, in the ILUA, the State to execute this Deed on their
behalf.

Operative provisions

1.
1.1

Definitions and interpretation

Definitions

Deed means this document.

Effective Date means [insert].

ILUA means the document titled "South West Indigenous Land Use Agreement ([Amend title
as appropriate for each ILUA])", which was dated [insert] and entered into between
SWALSC, the Representative Parties (for and on behalf of the Native Title Agreement Group),

the State and the Government Parties.

Native Title Agreement Group has the meaning given in the ILUA.
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Parties means the Representative Parties, the Regional Corporation, SWALSC, the State and
the Government Parties.

Settlement Terms has the meaning given in the ILUA.

Trustee has the meaning given in the ILUA.

1.2 Interpretation

In this Deed:

(a) headings are for convenience only and do not affect interpretation;

and unless the context indicates a contrary intention:

(b) any capitalised term used that is defined in the ILUA, but not specifically defined in
this Deed, will have in this Deed the meaning that it bears in the ILUA,;

(c) an obligation or a liability assumed by, or a right conferred on, 2 or more persons
binds or benefits them jointly and severally;

(d) person includes an individual, the estate of an individual, a corporation, an
authority, an association or a joint venture (whether incorporated or
unincorporated), a partnership, a government entity and a trust;

(e) a reference to a Party is a reference to a Party to this Deed and includes that
Party's executors, administrators, successors and permitted assigns, including
persons taking by way of novation, and, in the case of a trustee, includes a
substituted or an additional trustee;

(f) a reference to any document (including this Deed) is to that document as varied,
novated, ratified or replaced from time to time;

(9) words importing the singular include the plural (and vice versa), and words
indicating a gender include every other gender;

(h) a reference to a clause is a reference to a constituent part of this Deed;

(i) if a word or phrase is given a defined meaning, any other part of speech or
grammatical form of that word or phrase has a corresponding meaning; and

() includes in any form is not a word of limitation.

2. Novation
21 ILUA (original agreement)

Subject to clause 2.2, and with effect from the Effective Date:

(@)

(b)

(c)

the Regional Corporation is substituted for the Representative Parties as a party to
the ILUA and will perform those terms and conditions of the ILUA binding upon the
Native Title Agreement Group;

the Regional Corporation will be bound by the ILUA, and be entitled to the benefit of
the ILUA, as if the Regional Corporation were a party to the ILUA in lieu of the
Representative Parties on behalf of the Native Title Agreement Group; and

the Native Title Agreement Group is released and discharged from all obligations
and liabilities, and from all claims (whether for costs, damages, fees, expenses or
otherwise), arising under the ILUA.
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2.2

Liability
Notwithstanding clause 2.1:

(a) the Native Title Agreement Group is not released, relieved or discharged from any
representation, warranty, undertaking, acknowledgement, obligation or liability:

(i) under clauses 5, 6, 7, 9, 10, 12, 13 or 16 of the ILUA, or clauses 13 and
20 of the Settlement Terms, whether arising before or after the Effective
Date; or

(i) for any breach of any provision of the ILUA that the Representative

Parties may have committed before the Effective Date; and

(b) the Regional Corporation will not assume any obligation or liability that has accrued
under the ILUA before the Effective Date.

Affirmation of the ILUA

The ILUA will be read and construed subject to this Deed, and in all other respects the
provisions of the ILUA are ratified and confirmed, and, subject to the variation and novation
contained in this Deed, the ILUA will continue in full force and effect.

4.2

43

44

4.5

General

Governing Law

This Deed is governed by and must be construed according to the law applying in Western
Australia.

Jurisdiction

Each Party irrevocably:

(a) submits to the exclusive jurisdiction of the courts of Western Australia, and the
courts competent to determine appeals from those courts, with respect to any
proceedings that may be brought at any time relating to this Deed; and

(b) waives any objection it may now or in the future have to the venue of any

proceedings, and any claim it may now or in the future have that any proceedings
have been brought in an inconvenient forum, if that venue falls within clause 4.2(a).

Further acts and documents
Each Party must promptly do all further acts and execute and deliver all further documents (in

form and content reasonably satisfactory to that Party) required by law or reasonably
requested by another Party to give effect to this Deed.

Counterparts
This Deed may be executed in any number of counterparts and by the Parties on separate

counterparts. Each counterpart constitutes the deed of each Party who has executed and
delivered that counterpart.

Expenses

Except as otherwise provided in this Deed, each Party must pay its own costs and expenses in
connection with negotiating, preparing, executing and performing this Deed.
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4.6

4.7

4.8

Duties
The Regional Corporation:

(a) must pay all duties and any related fines and penalties in respect of this Deed and
the performance of this Deed; and

(b) indemnifies each other Party against any liability arising from failure to comply with
clause 4.6(a).

Severability

If any part of this Deed is or becomes illegal, invalid or unenforceable in any respect under the
law of any jurisdiction, that will not affect or impair:

(a) the legality, validity or enforceability in that jurisdiction of any other provision of this
Deed; or
(b) the legality, validity or enforceability under the law of any other jurisdiction of that or

any other provision of this Deed.
Entire agreement
To the extent permitted by law, in relation to its subject matter, this Deed:

(a) embodies the entire understanding of the Parties, and constitutes the entire terms
agreed by the Parties; and

(b) supersedes any prior written or other agreement of the Parties.
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Executed as a deed.

Executed by [Insert Name of Representative
Party] in the presence of:

Signature of Representative Party Signature of witness
Full name of Representative Party Full name of witness
Date Date

[Repeat this execution clause for each individual Representative Party]

Executed by [Insert Name and ICN of Regional
Corporation] in accordance with its constitution
in the presence of:

Signature of authorised representative Signature of witness
Full name of authorised representative Full name of witness
Date Date
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Executed by South West Aboriginal Land &
Sea Council Aboriginal Corporation ICN 3832
in accordance with its constitution in the
presence of;

Signature of authorised representative

Full name of authorised representative

Date

Executed for and on behalf of the State of )
Western Australia and of each of the

Government Parties by The Honourable )
[Insert name of the Premier] in the presence
of: )

)
)

Signature of Witness

Full name of Witness

Address of Witness

Occupation of Witness

Signature of witness

Full name of witness

Date

Signature of Premier

Date
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Schedule 7

Replacement RC Deed of Novation
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Replacement RC Deed of Novation

[Insert Name of Insolvent Corporation]
Insolvent Corporation

[Insert Name of Replacement Corporation]
Replacement Corporation

South West Aboriginal Land & Sea Council Aboriginal Corporation

[SWALSC may be replaced by the CSC]
SWALSC

State of Western Australia
State

Minister for Aboriginal Affairs, Minister for Lands, Minister for Mines and
Petroleum, Minister for Environment, Minister for Water, Conservation
Commission of Western Australia, Conservation and Land Management
Executive Body, Housing Authority, Marine Parks and Reserves Authority,

Water Corporation, Western Australian Land Authority
Government Parties
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Replacement RC Deed of Novation

Date [Insert Date]

Parties [Insert Name of Insolvent Corporation] [Insolvent Corporation ICN] [Insert
address of Insolvent Corporation registered office] (Insolvent Corporation)
[Insert Name of Replacement Corporation] [Replacement Corporation ICN]
[Insert address of Replacement Corporation registered office] (Replacement
Corporation)
South West Aboriginal Land & Sea Council Aboriginal Corporation ICN 3832
[Insert address of SWALSC registered office] (SWALSC) [SSO: note SWALSC may
be replaced by the CSC]
State of Western Australia [Insert State's address for notices] (State)
Minister for Aboriginal Affairs, Minister for Lands, Minister for Mines and
Petroleum, Minister for Environment, Minister for Water, Conservation
Commission of Western Australia, Conservation and Land Management
Executive Body, Housing Authority, Marine Parks and Reserves Authority,
Water Corporation, Western Australian Land Authority (Government Parties)

Background

A. The Insolvent Corporation, SWALSC, the State and the Government Parties are parties to the
ILUA.

B. Clause 14.4(b) of the ILUA envisages that the Replacement Corporation, following its
appointment by the Trustee, will replace the Insolvent Corporation as a party to the ILUA by
executing a "Deed of Novation".

C. The Insolvent Corporation has agreed to enter into this Deed for substitution of the
Replacement Corporation for the Insolvent Corporation as a party to the ILUA, on the terms
and conditions contained in this Deed, in consideration of the Replacement Corporation
accepting in all respects the obligations of the Insolvent Corporation under the ILUA.

D. The Government Parties authorised, in the ILUA, the State to execute this Deed on their

behalf.

Operative provisions

1.
1.1

Definitions and interpretation

Definitions
Deed means this document.
Effective Date means [insert].

ILUA means the document titled "South West Indigenous Land Use Agreement ([Amend title
as appropriate for each ILUA])", which was dated [insert] and entered into between
SWALSC, the Representative Parties (for and on behalf of the Native Title Agreement Group),
the State and the Government Parties.
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Native Title Agreement Group has the meaning given in the ILUA.

Parties means Insolvent Corporation, the Replacement Corporation, SWALSC, the State and
the Government Parties.

Representative Parties has the meaning given in the ILUA.

Trustee has the meaning given in the ILUA.

1.2 Interpretation

In this Deed:

(a) headings are for convenience only and do not affect interpretation;

and unless the context indicates a contrary intention:

(b) any capitalised term used that is defined in the ILUA, but not specifically defined in
this Deed, will have in this Deed the meaning that it bears in the ILUA;

(c) an obligation or a liability assumed by, or a right conferred on, 2 or more persons
binds or benefits them jointly and severally;

(d) person includes an individual, the estate of an individual, a corporation, an
authority, an association or a joint venture (whether incorporated or
unincorporated), a partnership, a government entity and a trust;

(e) a reference to a Party is a reference to a Party to this Deed and includes that
Party's executors, administrators, successors and permitted assigns, including
persons taking by way of novation, and, in the case of a trustee, includes a
substituted or an additional trustee;

(f) a reference to any document (including this Deed) is to that document as varied,
novated, ratified or replaced from time to time;

(9) words importing the singular include the plural (and vice versa), and words
indicating a gender include every other gender;

(h) a reference to a clause is a reference to a constituent part of this Deed;

(i) if a word or phrase is given a defined meaning, any other part of speech or
grammatical form of that word or phrase has a corresponding meaning; and

() includes in any form is not a word of limitation.

2. Novation
21 ILUA (original agreement)

Subject to clause 2.2, and with effect from the Effective Date:

(a) the Replacement Corporation is substituted for the Insolvent Corporation as a party
to the ILUA and will perform the terms and conditions of the ILUA;

(b) the Replacement Corporation will be bound by the ILUA, and be entitled to the

benefit of the ILUA, as if the Replacement Corporation were a party to the ILUA in
lieu of the Insolvent Corporation; and
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2.2

(c) the Insolvent Corporation is released and discharged from all obligations and
liabilities, and from all claims (whether for costs, damages, fees, expenses or
otherwise), arising under the ILUA.

Liability before Effective Date

Notwithstanding clause 2.1:

(a) the Insolvent Corporation is not released, relieved or discharged from any obligation
or liability that it may have incurred under the ILUA before the Effective Date; and

(b) the Replacement Corporation will not assume any obligation or liability that has
accrued under the ILUA before the Effective Date.

Affirmation of the ILUA

The ILUA will be read and construed subject to this Deed, and in all other respects the
provisions of the ILUA are ratified and confirmed, and, subject to the variation and novation
contained in this Deed, the ILUA will continue in full force and effect.

4.2

4.3

44

4.5

General

Governing Law

This Deed is governed by and must be construed according to the law applying in Western
Australia.

Jurisdiction

Each Party irrevocably:

(a) submits to the exclusive jurisdiction of the courts of Western Australia, and the
courts competent to determine appeals from those courts, with respect to any
proceedings that may be brought at any time relating to this Deed; and

(b) waives any objection it may now or in the future have to the venue of any

proceedings, and any claim it may now or in the future have that any proceedings
have been brought in an inconvenient forum, if that venue falls within clause 4.2(a).

Further acts and documents
Each Party must promptly do all further acts and execute and deliver all further documents (in

form and content reasonably satisfactory to that Party) required by law or reasonably
requested by another Party to give effect to this Deed.

Counterparts
This Deed may be executed in any number of counterparts and by the Parties on separate

counterparts. Each counterpart constitutes the deed of each Party who has executed and
delivered that counterpart.

Expenses

Except as otherwise provided in this Deed, each Party must pay its own costs and expenses in
connection with negotiating, preparing, executing and performing this Deed.
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4.6

4.7

4.8

Duties
The Replacement Corporation:

(a) must pay all duties and any related fines and penalties in respect of this Deed and
the performance of this Deed; and

(b) indemnifies each other Party against any liability arising from failure to comply with
clause 4.6(a).

Severability

If any part of this Deed is or becomes illegal, invalid or unenforceable in any respect under the
law of any jurisdiction, that will not affect or impair:

(a) the legality, validity or enforceability in that jurisdiction of any other provision of this
Deed; or
(b) the legality, validity or enforceability under the law of any other jurisdiction of that or

any other provision of this Deed.
Entire agreement
To the extent permitted by law, in relation to its subject matter, this Deed:

(a) embodies the entire understanding of the Parties, and constitutes the entire terms
agreed by the Parties; and

(b) supersedes any prior written or other agreement of the Parties.
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Executed as a deed.

Executed by [Insert Name and ICN of
Insolvent Corporation] in accordance with its
constitution in the presence of:

Signature of authorised representative

Signature of witness

Full name of authorised representative

Full name of witness

Date

Executed by [Insert Name and ICN of
Replacement Corporation] in accordance with
its constitution in the presence of:

Signature of authorised representative

Full name of authorised representative

Date

Executed by South West Aboriginal Land &
Sea Council Aboriginal Corporation ICN 3832
in accordance with its constitution in the
presence of:

Signature of authorised representative

Full name of authorised representative

Date

Date

Signature of witness

Full name of witness

Date

Signature of witness

Full name of witness

Date
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Executed for and on behalf of the State of )
Western Australia and of each of the

Government Parties by The Honourable )
[Insert name of the Premier] in the presence
of: )
)
)
Signature of Premier
Signature of Witness Date

Full name of Witness

Address of Witness

Occupation of Witness
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Schedule 8

Accession Deed

[Page intentionally left blank - see next page]
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Deed of Accession

South West Aboriginal Land & Sea Council Aboriginal Corporation

[SWALSC may be replaced by the CSC]
SWALSC

[Insert Name of Incoming Corporation]
Incoming Corporation

State of Western Australia
State

Minister for Aboriginal Affairs, Minister for Lands, Minister for Mines and
Petroleum, Minister for Environment, Minister for Water, Conservation
Commission of Western Australia, Conservation and Land Management
Executive Body, Housing Authority, Marine Parks and Reserves Authority,

Water Corporation, Western Australian Land Authority
Government Parties
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Deed of Accession

Date

Parties

[Insert Date]

South West Aboriginal Land & Sea Council Aboriginal Corporation ICN 3832
[Insert address of SWALSC registered office] (SWALSC) [SWALSC may be
replaced by the CSC]

[Insert Name of Incoming Corporation] [Incoming Corporation ICN] [Insert
address of Incoming Corporation registered office] (Incoming Corporation)

State of Western Australia [Insert State's address] (State)

Minister for Aboriginal Affairs, Minister for Lands, Minister for Mines and
Petroleum, Minister for Environment, Minister for Water, Conservation
Commission of Western Australia, Conservation and Land Management
Executive Body, Housing Authority, Marine Parks and Reserves Authority,
Water Corporation, Western Australian Land Authority (Government Parties)

Background

A

SWALSC, the Insolvent Corporation, the State and the Government Parties are parties to the
ILUA.

Clause 14.4(d) of the ILUA provides for a replacement Regional Corporation appointed by the
Trustee to become a party to the ILUA by executing an "Accession Deed".

The Parties wish to enter into this Deed, as the "Accession Deed" referred to in clause 14.4(d)
of the ILUA, to reflect the accession of the Incoming Corporation to the ILUA.

The Government Parties authorised, in the ILUA, the State to execute this Deed on their
behalf.

Operative provisions

1.
1.1

Definitions and interpretation

Definitions

In this Deed:

Agreement Area has the meaning given in the ILUA.

Deed means this document.

Effective Date means [insert].

ILUA means the document titled "South West Indigenous Land Use Agreement ([Amend title
as appropriate for each ILUA])", which was dated [insert] and entered into between
SWALSC, the Representative Parties (for and on behalf of the Native Title Agreement Group),

the State and the Government Parties.

Insolvent Corporation means a body corporate that:
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1.2

(a) was appointed by the Trustee, in accordance with clause 4 of the Trust Deed, as
the Regional Corporation for the Agreement Area;

(b) became a party to the ILUA in the circumstances described in either clause 8.2 or
clause 14.4 of the ILUA; and

(c) subsequently committed, or otherwise suffered, an Insolvency Event.
Insolvency Event has the meaning given in the ILUA.

Native Title Agreement Group has the meaning given in the ILUA.

Parties means SWALSC, the Incoming Corporation, the State and the Government Parties.
Regional Corporation has the meaning given in the ILUA.

Representative Parties has the meaning given in the ILUA.

Trust Deed has the meaning given in the ILUA.

Trustee has the meaning given in the ILUA.

Interpretation

In this Deed:

(a) headings are for convenience only and do not affect interpretation;
and unless the context indicates a contrary intention:

(b) any capitalised term used that is defined in the ILUA, but not specifically defined in
this Deed, will have in this Deed the meaning that it bears in the ILUA;

(c) an obligation or a liability assumed by, or a right conferred on, 2 or more persons
binds or benefits them jointly and severally;

(d) person includes an individual, the estate of an individual, a corporation, an
authority, an association or a joint venture (whether incorporated or
unincorporated), a partnership, a government entity and a trust;

(e) a reference to a Party is a reference to a Party to this Deed and includes that
Party's executors, administrators, successors and permitted assigns, including
persons taking by way of novation, and, in the case of a trustee, includes a
substituted or an additional trustee;

(f a reference to any document (including this Deed) is to that document as varied,
novated, ratified or replaced from time to time;

(9) words importing the singular include the plural (and vice versa), and words
indicating a gender include every other gender;

(h) a reference to a clause is a reference to a constituent part of this Deed;

(i) if a word or phrase is given a defined meaning, any other part of speech or
grammatical form of that word or phrase has a corresponding meaning; and

() includes in any form is not a word of limitation.
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Accession to ILUA

21 ILUA (original agreement)

Subject to clause 2.2:

(a) the Parties agree that, with effect from the Effective Date, the Incoming Corporation
is joined as a party to the ILUA; and

(b) the Incoming Corporation will be bound by the ILUA, and be entitled to the benefit
of the ILUA, as if the Incoming Corporation were a party to the ILUA in lieu of the
Insolvent Corporation.

2.2 Liability before Effective Date
Notwithstanding clause 2.1, the Incoming Corporation will not assume any liability that has
accrued under the ILUA before the Effective Date.

3. General

3.1 Governing Law
This Deed is governed by and must be construed according to the law applying in Western
Australia.

3.2 Jurisdiction

Each Party irrevocably:

(a) submits to the exclusive jurisdiction of the courts of Western Australia, and the
courts competent to determine appeals from those courts, with respect to any
proceedings that may be brought at any time relating to this Deed; and

(b) waives any objection it may now or in the future have to the venue of any
proceedings, and any claim it may now or in the future have that any proceedings
have been brought in an inconvenient forum, if that venue falls within clause 3.2(a).

3.3 Further acts and documents

Each Party must promptly do all further acts and execute and deliver all further documents (in

form and content reasonably satisfactory to that Party) required by law or reasonably

requested by another Party to give effect to this Deed.
3.4 Counterparts

This Deed may be executed in any number of counterparts and by the Parties on separate

counterparts. Each counterpart constitutes the deed of each Party who has executed and

delivered that counterpart.

3.5 Expenses
Except as otherwise provided in this Deed, each Party must pay its own costs and expenses in
connection with negotiating, preparing, executing and performing this Deed.

3.6 Duties

The Incoming Corporation:
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3.7

3.8

(a) must pay all duties and any related fines and penalties in respect of this Deed and
the performance of this Deed; and

(b) indemnifies each other Party against any liability arising from failure to comply with
clause 3.6(a).

Severability

If any part of this Deed is or becomes illegal, invalid or unenforceable in any respect under the
law of any jurisdiction, that will not affect or impair:

(a) the legality, validity or enforceability in that jurisdiction of any other provision of this
Deed; or
(b) the legality, validity or enforceability under the law of any other jurisdiction of that or

any other provision of this Deed.
Entire agreement
To the extent permitted by law, in relation to its subject matter, this Deed:

(a) embodies the entire understanding of the Parties, and constitutes the entire terms
agreed by the Parties; and

(b) supersedes any prior written or other agreement of the Parties.

127

Deed of Accession 4



Executed as a deed.

Executed by South West Aboriginal Land &
Sea Council Aboriginal Corporation ICN 3832
in accordance with its constitution in the
presence of;

Signature of authorised representative

Full name of authorised representative

Signature of witness

Date

Executed by [Insert Name and ICN of
Incoming Corporation] in accordance with its
constitution in the presence of:

Full name of witness

Signature of authorised representative

Date

Full name of authorised representative

Signature of witness

Date

Full name of witness

Date
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Executed for and on behalf of the State of )
Western Australia and of each of the

Government Parties by The Honourable )
[Insert name of the Premier] in the presence
of: )
)
)
Signature of Premier
Signature of Witness Date

Full name of Witness

Address of Witness

Occupation of Witness
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Schedule 9

Addresses for Notices
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Native Title
Group

Notice details

Agreement

South West Aboriginal Land
& Sea Council Aboriginal
Corporation

Notice details

State of Western Australia
Notice details

Minister for Aboriginal Affairs
Notice details

Minister for Lands
Notice details

Minister for Mines and
Petroleum
Notice details

[Clause 22(b)]

Address:

Fax No.

Address:

Fax No.

Address:

Fax No.

Address:

Fax No.

Address:

Fax No.

Address:

Fax No.

c/o- South West Aboriginal Land & Sea
Council Aboriginal Corporation

HomeTown Centre

1490 Albany Highway

Cannington WA 6107

(08) 9358 7499

HomeTown Centre
1490 Albany Highway
Cannington WA 6107
(08) 9358 7499

c/- Department of the Premier and Cabinet
Dumas House, 2 Havelock Street

West Perth WA 6005

(08) 6552 5001

c/- Department of Aboriginal Affairs
Ground Floor, 151 Royal Street

East Perth WA 6004

(08) 6551 8088

c/- Department of Lands
Level 2, 140 William Street
Perth WA 6000

(08) 6552 4417

c/- Department of Mines and Petroleum
Mineral House, 100 Plain Street

East Perth WA 6004

(08) 9222 3862
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Minister for Environment
Notice details

Minister for Water
Notice details

Conservation Commission of
Western Australia
Notice details

Conservation and Land
Management Executive Body
Notice details

Housing Authority
Notice details

Marine Parks and Reserves
Authority
Notice details

Address:

Fax No.

Address:

Fax No.

Address:

Address:

Fax No.

Address:

Fax No.

Address:

Fax No.

c/- Department of Parks and Wildlife
17 Dick Perry Avenue

Technology Park, Western Precinct
Kensington WA 6151

(08) 9334 0498

c/- Department of Water

The Atrium, 168 St Georges Terrace
Perth WA 6000

(08) 6364 7601

c/- Department of Parks and Wildlife
Block 11, 17 Dick Perry Avenue
Technology Park, Western Precinct
Kensington WA 6151

c/- Department of Parks and Wildlife
17 Dick Perry Avenue

Technology Park, Western Precinct
Kensington WA 6151

(08) 6467 5562

c/- Department of Housing
Level 2, 99 Plain Street
East Perth WA 6004

(08) 9221 1627

c/- Department of Parks and Wildlife
17 Dick Perry Avenue

Technology Park, Western Precinct
Kensington WA 6151

(08) 9334 0556
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Water Corporation
Notice details

Western Australian Land
Authority (LandCorp)

Address:

Fax No.

Address:

Fax No.

629 Newcastle Street
Leederville WA 6007
(08) 9420 3227

Level 6, Westfarmers House
40 The Esplanade

Perth WA 6000

(08) 9481 0861
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Schedule 10

South West Settlement Terms

Background

A

The Noongar people together assert that they hold Native Title Rights and
Interests in relation to the Settlement Area, including pursuant to the "Noongar
Claims".

The Noongar people have agreed with the State of Western Australia to settle all
current and future claims of the Noongar people for determinations both of Native
Title and for compensation in respect of their traditional country around the south
west of Western Australia.

Under the terms of that Settlement, in exchange for the payment and provision of
the benefits to be provided in accordance with these Settlement Terms, the
Noongar people have entered into 6 separate Agreements with the State dealing
with the surrender of Native Title Rights and Interests in the Settlement Area, the
validation of acts that may previously have been done invalidly in the Settlement
Area and the loss, diminution, impairment, and other effects on Native Title Rights
and Interests in relation to the Settlement Area.

In other words, while the separate Native Title Agreement Groups comprising the
Noongar people have given their consent to the surrender and the validation of
invalid acts, and the loss, diminution, impairment, and other effects on Native Title
Rights and Interests in relation to the Settlement Area, in their separate
Agreements, all Parties have agreed that the benefits to be paid or provided by the
State to the Noongar people under those Agreements are as recorded in this
document.

Accordingly, these Settlement Terms form part of each of the Agreements, have
been adopted as such by each of the Parties to each of the Agreements and are
binding on each of the Parties to each of the Agreements.

Operative Provisions

1.
1.1

Defined terms and interpretation
Definitions by reference to statute

In these Settlement Terms, any capitalised term for which a definition is not
included in clause 1.3 of these Settlement Terms will:

(a) where the term is defined in the NT Act, have the same meaning as
given to it in the NT Act, as at the Execution Date;

(b) where the term is defined in the LAA, have the same meaning as given to
it in the LAA, as at the Execution Date; and
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1.2

1.3

(c) where the term is defined in the TLA, have the same meaning as given to
it in the TLA, as at the Execution Date.

Definitions by reference to Trust Deed and Security Deed

In clauses 2, 3 and 5 of these Settlement Terms, any capitalised term for which a
definition is not included in clause 1.3 of these Settlement Terms will, where the
term is defined in the Trust Deed and the Security Deed, have the same meaning
as given to it in the Trust Deed and the Security Deed.

Other definitions
In these Settlement Terms:

Aboriginal Cultural Business means a funeral, event or other ceremony that, in
accordance with traditional laws and customs, the members of the Regional
Corporation or Native Title Agreement Groups are required to attend or that
prevents the members of the Regional Corporation or Native Title Agreement
Groups from attending to day-to-day business.

Aboriginal Heritage means the cultural heritage value of an Aboriginal Site or an
Aboriginal Object.

Aboriginal Heritage Due Diligence Guidelines means the document of that
name that is referred to in the NSHA and a copy of the current guidelines is
attached at Annexure D to these Settlement Terms.

Agreement means each of the 6 ILUAs that is proposed to be entered into by the
State and a Native Title Agreement Group with respect to the land and waters
within the Settlement Area.

Agreement Area, with respect to an Agreement, means the land and waters that
are described in Part 1 of Schedule 1, and shown on the map in Part 2 of Schedule
1, to the Agreement in question.

Allocation has the meaning given in the Land Base Strategy set out at Annexure J
to these Settlement Terms, and Allocate has a corresponding meaning.

Business Day means a day that is not a Saturday, Sunday or public holiday, and
on which banks are open for business generally, in Western Australia.

By-laws means the by-laws under section 34 of the Water Agencies (Powers) Act
1984 (WA) that are attached at Annexure R to these Settlement Terms.

CALM Act means the Conservation and Land Management Act 1984 (WA).

CATSI Act means the Corporations (Aboriginal and Torres Strait Islander) Act
2006 (Cth).

CATSI Corporation means an Aboriginal and Torres Strait Islander corporation as
that term is defined in section 16-5 of the CATSI Act, namely a corporation
registered under the CATSI Act.

Central Services Corporation or CSC means the corporation that is to be
established pursuant to clause 4 of these Settlement Terms, and appointed by the
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Trustee under clause 5 of the Trust Deed, and includes any replacement
corporation that may be appointed by the Trustee from time to time.

Compensation means the total of the benefits and compensation (including
monetary payments) to be paid or provided to or for the benefit of, or derived by or
on behalf of, all Native Title Agreement Groups, including through the Trust, under
all Agreements in consideration for:

(a) the extinguishment of Native Title by the surrender of Native Title in
relation to the Settlement Area;

(b) any loss, diminution, impairment and other effects on Native Title Rights
and Interests in relation to the Settlement Area; and

(c) the validation of any Invalid Acts in relation to the Settlement Area.
Conclusively Registered has the meaning given in each Agreement.
Conditions means:

(a) the Recognition Bill as enacted being proclaimed in the Gazette to come
into operation;

(b) either the Enabling Bill as enacted being proclaimed in the Gazette to
come into operation or other measures being adopted that the State and
SWALSC (acting reasonably) agree in writing are sufficient to enable the
State to comply with its obligations under clauses 8 and 13.1 of these
Settlement Terms;

(c) the By-laws being published in the Gazette or other measures being
adopted that the State and SWALSC (acting reasonably) agree in writing
provide for a substantially similar range of customary activities in Public
Drinking Water Source Areas to that provided for in the By-laws; and

(d) all of the Agreements being Conclusively Registered.

Conservation Estate has the same meaning as ‘land to which this Act applies’ in
section 5(1) of the CALM Act.

CPI means the Consumer Price Index (Perth) (All Groups) as determined by the
Australian Bureau of Statistics, and if that index is discontinued, then such other
index in substitution for that index:

(a) as may be provided by the Australian Bureau of Statistics; or

(b) if no index is provided by the Australian Bureau of Statistics, as may be
agreed by the Parties; or

(c) if no index is provided by the Australian Bureau of Statistics and the
State and SWALSC are unable to agree within 20 Business Days, as
may be provided, at the request of either of the Parties, by the President
for the time being of the Institute of Actuaries of Australia, or by that
person's nominee,

provided that:
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(d) such substituted index provides a basis for comparison equivalent to the
Consumer Price Index (Perth) (All Groups); and

(e) any CPI adjustment will exclude from the application of the CPI, the one-
off effects of a reset of the index numbers for any index referred to in this
definition or of any similar change event determined or published by the
Australian Bureau of Statistics or other person or body referred to in this
definition.

CPI Calculation means:

A x

where:

A = the current amount, from time to time, of a payment under this
Agreement;

CPIn = the latest published quarterly CPl number immediately preceding
the due date of the payment;

CPIbase = the CPIl number applicable as at the Trust Effective Date.
DAA means the Department of Aboriginal Affairs.
DAFWA means the Department of Agriculture and Food WA.

Deemed Settlement Effective Date means the Deemed Settlement Effective Date
of any of the Agreements.

DMP means the Department of Mines and Petroleum.

DoL means the Department of Lands.

DoP means the Department of Planning.

DoW means the Department of Water.

DPaW means the Department of Parks and Wildlife.

DPC means the Department of the Premier and Cabinet.

Eligible Noongar Entity has the meaning given in the Trust Deed.

Enabling Bill means the bill referred to in clause 7 of these Settlement Terms
containing the features described in Annexure B to these Settlement Terms.

Execution Date, when used:

(a) in relation to a specific Agreement, means the date of the execution of
the Agreement in question by the State; and

(b) generally, mean the date on which the State executes the last of the
Agreements.

137



Force Majeure means an event that prevents a Party from performing its
obligations, or receiving the benefit of the other Party's obligations, in whole or part,
under these Settlement Terms and which is unforeseeable and beyond the
reasonable control of the affected Party including but not limited to (provided that
the foregoing criteria are satisfied):

(a) explosion or fire;

(b) storm or cyclone (of any category);

(c) flood;

(d) landslides;

(e) earthquake or tsunami;

j] volcanic eruption;

(9) impact of vehicles or aircraft;

(h) failure of a public utility;

(i) epidemic or pandemic;

)] civil unrest;

(k) industrial action (other than industrial action limited to the affected Party);
)] war (including civil war);

(m) acts of terrorism;

(n) radioactive or biological contamination;

but does not include:
(o) lack of or inability to use funds for any reason;

(p) any occurrence which results from the negligent or wilful act or omission
of the affected Party or the failure by the affected Party to act in a
reasonable and prudent manner;

(q) an event or circumstance where the event or circumstance or its effects
on the affected Party or the resulting inability of the affected Party to
perform its obligations, or receive the benefit of the other Party's
obligations, could have been prevented, overcome or remedied by the
exercise by the affected Party of the standard of care and diligence
consistent with that of a reasonable and prudent person;

(r) the failure by a third party to fulfil a contractual commitment with the
affected Party other than as a result of any of the matters set out in
paragraphs (a) to (n) above;

(s) any act or omission of an agent of the affected Party.

Future Fund Payment means the annual payment referred to in clause 5.1 of
these Settlement Terms.
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Gazette has the meaning given in the Interpretation Act 1984 (WA).
Government Party means any one of the Government Parties to the Agreements.

Government Proponent means:

(a) the State;
(b) a Government Party; or
(c) any other agency or instrumentality of the State that the State at any time

during the currency of this Agreement notifies the Regional Corporation
(or, if there is no Regional Corporation at the relevant time, notifies
SWALSC) is to be regarded (whether during the remaining currency of
this Agreement or for a more limited time) as falling within this definition.

GST Act means the A New Tax System (Goods and Services Tax) Act 1999 (Cth).
GST Rate means that rate of GST payable from time to time under the GST Act.

ILUA has the meaning given to "Indigenous Land Use Agreement" in section 24CA
of the NT Act.

Invalid Act means any Future Act (other than an Intermediate Period Act) that:

(a) was, or is, carried out by the State or any State Party prior to the
Settlement Effective Date in relation to any part of the Settlement Area;
and

(b) to the extent that such Future Act affects Native Title, is invalid as a

result of section 240A of the NT Act.
LAA means the Land Administration Act 1997 (WA).

Land Base Strategy means the strategy set out at Annexure J to these Settlement
Terms.

Land Sub means the subsidiary company to be established by the Trustee under
clause 22.1 of the Trust Deed to hold any interest in land and with which the care,
control and management of reserves will be placed.

Native Title Agreement Group, with respect to each Agreement, means the
people who have been identified as people who hold or may hold Native Title in
relation to land and waters within the Agreement Area in question.

NLE (or Noongar Land Estate) means the land Allocated to the Noongar people
pursuant to clause 8 of these Settlement Terms.

Noongar Corporations Committee has the meaning given in the Trust Deed.
Noongar Future Fund has the meaning given in the Trust Deed.

Noongar Land Fund has the meaning given in clause 9(a) of these Settlement
Terms.
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NSHA means an agreement entered into by a Regional Corporation (or, if there is
no Regional Corporation at the relevant time, a Native Title Agreement Group) on
or after the applicable Execution Date with any Government Proponent and other
third parties that is, or is substantially, in the form of the "Noongar Standard
Heritage Agreement" attached at Annexure C to these Settlement Terms.

NT Act means the Native Title Act 1993 (Cth).
Operations Fund has the meaning given in the Trust Deed.

Operations Fund Payment means the annual payment referred to in clause 5.2 of
these Settlement Terms.

Parliament has the meaning given in the Interpretation Act 1984 (WA).

Party means a party to any of the Agreements, and Parties means any 2 or more
of them as the case requires.

Principles means the principles relevant to the incorporation and operation of the
Regional Corporation and Central Services Corporation that are referred to in
clause 8 of the Agreement and clause 4 of these Settlement Terms, and which are
set out at Annexure E to these Settlement Terms.

Public Drinking Water Source Areas means water reserves and catchment areas
constituted from time to time under section 9 of the Country Areas Water Supply
Act 1947 (WA) or section 13 of the Metropolitan Water Supply Sewerage and
Drainage Act 1909 (WA).

Recognition Bill means the bill entitled Noongar (Koorah, Nitja, Boordahwan)
(Past, Present, Future) Recognition Bill 2014 that is referred to in clause 6 of these
Settlement Terms, a copy of which is attached at Annexure F to these Settlement
Terms.

Regional Corporation means each corporation that is to be:

(a) established on behalf of the Native Title Agreement Group pursuant to
clause 8 of each Agreement; and

(b) appointed by the Trustee under clause 4 of the Trust Deed,

and includes any replacement corporation that may be appointed by the Trustee
from time to time.

Rulebook means the rulebook for the CATSI Corporation that constitutes a
Regional Corporation or the CSC, as mentioned in the Trust Deed.

Secured Property has the meaning given in the Security Deed.

Security Deed means the security deed that is to be granted by the Trustee in
favour of the State pursuant to clause 3 of these Settlement Terms, a copy of
which is attached at Annexure H to these Settlement Terms.

Settlement, as between the State and the members of the Native Title Agreement
Groups for all of the Agreements to which the Settlement Effective Date or a
Deemed Settlement Effective Date applies (Settlement Effective Agreements),
means the settlement of all current and future native title and compensation
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1.4

applications under the NT Act relating to the combined area of the Settlement
Effective Agreements.

Settlement Area means the area shown on the map at Annexure A to these
Settlement Terms, which comprises the aggregate of all of the Agreement Areas.

Settlement Effective Date means the date that is 20 Business Days after the date
of a Settlement Effective Date Notice or, if the State fails to issue a Settlement
Effective Date Notice under clause 3.3(a)(i) of each Agreement where it is required
to do so, the date that is 40 Business Days after the last of the Conditions are
satisfied.

Settlement Effective Date Notice has the meaning given in clause 3.3(a) of each
Agreement.

Settlement Terms means this document, which is attached at Schedule 10 to
each Agreement.

State Party means the State of Western Australia and all of its Ministers,
departments, agencies, instrumentalities and bodies corporate expressed to be
agents of the Crown, and those entities listed in Schedule 1 to the Public Sector
Management Act 1994 (WA).

Sunset Date means 30 December 2016, or such later date or dates as, from time
to time, may be agreed in writing between the State and SWALSC in accordance
with clause 3.2 of each Agreement.

TLA means the Transfer of Land Act 1893 (WA).
Transition Principles means the transition principles set out in Annexure Y.
Trust means the Noongar Boodja Trust established by the Trust Deed.

Trust Deed means the trust deed that establishes the Trust, a copy of which is
attached at Annexure G to these Settlement Terms.

Trust Effective Date means the date of the declaration of the Trust under clause 2
of these Settlement Terms.

Trustee means the trustee of the Trust from time to time.

Interpretation — General

In these Settlement Terms:

(a) headings and subheadings are inserted for guidance only and do not
govern the meaning or construction of any provision of these Settlement
Terms;

and unless the contrary intention appears:

(b) words expressed in the singular include the plural and vice versa;

(c) a reference to a recital, clause, schedule or annexure is, as applicable
and as the context requires, a reference to:
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(d)

(e)

(f)

(9

(h)

()

(k)
(1)

(m)
(n)

(0)

(i) a recital or clause to or of either these Settlement Terms or any
of the Agreements;

(ii) a schedule to any of the Agreements; or
(iii) an annexure to these Settlement Terms,

and a reference to these Settlement Terms includes all recitals
and annexures;

a reference to a document (including these Settlement Terms) is to that
document as varied, amended, supplemented, or replaced from time to
time;

a "person" includes a company, partnership, firm, joint venture (whether
incorporated or unincorporated), association, authority, corporation or
other body corporate, trust, public body or Government Party;

a reference to a "person” (including a Party to any of the Agreements)
includes a reference to the person's executors, administrators,
successors and permitted assigns, transferees or substitutes (including
people taking by permitted novation);

a reference to a person, statutory authority or government body
(corporate or unincorporated) established under any statute, ordinance,
code, legislation or other law includes a reference to any person
(corporate or unincorporated) established or continuing to perform the
same or substantially similar function;

a reference to a department or agency of the State includes any future
department or agency of the State pursuant to an Order under the
Alteration of Statutory Designations Act 1974 (WA).

a reference to conduct includes, without limitation, an omission,
statement or undertaking, whether or not it is in writing;

if a word or phrase is given a defined meaning, any other part of speech
or grammatical form of that word or phrase has a corresponding
meaning;

"includes" in any form is not a word of limitation;

a reference to a statute, ordinance, code, legislation or other law includes
regulations and other instruments under it and amendments, re-
enactments, consolidations or replacements of any of them;

a reference to "dollars" or "$" is a reference to the currency of Australia;

a reference to a "day" is to be interpreted as the period of time
commencing at midnight and ending 24 hours later;

a reference to a "month" is to be interpreted as the period of time
commencing at the start of any day in one of the calendar months and
ending immediately before the start of the corresponding day of the next
calendar month or if there is no such day, at the end of the next calendar
month;
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1.5

1.6

(P)
(@)

(r)

(s)

references to time are to local time in Perth, Western Australia;

where time is to be reckoned from a day or event, that day or the day of
that event is excluded;

if the day on or by which a person must do something under these
Settlement Terms is not a Business Day, the person must do it on or by
the next Business Day; and

if any conflict arises between the terms and conditions contained in the
clauses of these Settlement Terms and any recitals, schedules or
annexures to these Settlement Terms, the terms and conditions of the
clauses of these Settlement Terms will prevail to the extent of the
inconsistency.

Interpretation — liabilities and benefits

In these Settlement Terms, unless the contrary intention appears:

(a)

(b)

(c)

the members of each Native Title Agreement Group, including the
Representative Parties who are signatories to each Agreement, are
jointly (and not severally or jointly and severally):

(i) entitled to the benefits conferred on the Native Title Agreement
Group under the relevant Agreement; and

(i) liable to perform the obligations of the Native Title Agreement
Group under the relevant Agreement;

neither the State nor a Government Party may bring proceedings in
respect of these Settlement Terms against a member of the Native Title
Agreement Group, including any of the Representative Parties who are
signatories to this Agreement, in his or her individual capacity. Any such
proceedings may only be brought in a court of competent jurisdiction
against the Representative Parties on behalf of the Native Title
Agreement Group jointly; and

any agreement, representation, warranty or indemnity in favour of the
State and a Government Party, or in favour of more than one
Government Party, is for the benefit of them severally.

Interpretation — application of clauses 9.6, 9.7, 10, 12 and 14

Any obligation under these Settlement Terms to make a payment, or to do any
other act or thing, is subject to clauses 9.6, 9.7, 10, 12 and 14 of each Agreement.

Trust to be Established

(a)

The State and SWALSC must, within 60 Business Days after (but not
before) the earlier of the:

(i) first of any Deemed Settlement Effective Dates; and

(i) Settlement Effective Date,
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procure that the Settlor and the Trustee declare the Trust (Trust
Effective Date).

(b) The Parties acknowledge and agree that the Trust Deed may be
amended:

(i) between the Execution Date and the date on which the Trust is
declared, by agreement between the State and SWALSC (and
following consultation between SWALSC and members of the
Native Title Agreement Groups); and

(i) after the date on which the Trust is declared, in accordance
with the provisions of the Trust Deed,

without reference to the other Parties to this Agreement, and any such
amendments may be made without the need to simultaneously amend
the document attached at Annexure G to these Settlement Terms.

3. Security Deed

The Native Title Agreement Groups acknowledge that:

(a) the Trustee will enter into the Security Deed with the State;

(b) the State may call on the Security Deed on the occurrence of:
(i) an ILUA Termination Default (as defined in the Security Deed);

or
(i) gn Ir:jc)iemnified Amount Default (as defined in the Security
eed),

and may have recourse to the Secured Property; and
(c) the Security Deed may be amended:

(1) between the Execution Date and the date on which the
Security Deed is executed, by agreement between the State
and SWALSC (and following consultation between SWALSC
and members of the Native Title Agreement Groups); and

(i) after the date on which the Security Deed is executed, in
accordance with the provisions of the Security Deed,

without reference to the other Parties to this Agreement, and any such
amendments may be made without the need to simultaneously amend
the document attached at Annexure H to these Settlement Terms.

4. Establishment of Central Services Corporation
The Parties acknowledge and agree that:

(a) the Trustee will (in accordance with clause 5 of the Trust Deed) appoint
an entity to be the CSC;
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(b)

(c)

an entity may only be appointed by the Trustee to be the CSC if;

(i) it meets the eligibility requirements prescribed in the Trust
Deed, including the eligibility requirements for an Eligible
Noongar Entity; and

(i) its Rulebook complies with the applicable Principles;
the CSC must:

(i) adhere to the criterion stipulated in clause 4(b)(i) of these
Settlement Terms; and

(ii) comply with the applicable Principles,

at all times during the currency of its appointment.

5.2

State financial payments and funding

Future Fund Payment

(a)

(b)

(c)

(d)

No later than 60 Business Days after the Trust Effective Date, but subject
to the Trustee having:

(i) entered into the Security Deed with the State in accordance
with clause 3(a) of these Settlement Terms; and

(ii) provided a tax invoice in accordance with clause 5.3(a) of
these Settlement Terms,

the State will pay to the Trustee the amount of $50,000,000 (Future
Fund Payment), which must be deposited in the Noongar Future Fund.

Subject to clause 5.1(c) of these Settlement Terms, and to the Trustee
having provided a tax invoice in accordance with clause 5.3(c) of these
Settlement Terms, the State will pay to the Trustee, annually, 11 further
payments each also of $50,000,000 (each also a Future Fund
Payment), each of which must also be deposited in the Noongar Future
Fund.

The State will pay each of the 11 further Future Fund Payments referred
to in clause 5.1(b) of these Settlement Terms to the Trustee within 60
Business Days after the anniversary of the payment of the Future Fund
Payment for the preceding year.

The amount of each of the 11 further Future Fund Payments referred to
in clause 5.1(b) of these Settlement Terms will be adjusted in accordance
with the CPI Calculation, but never so as to reduce in any year the
amount of a Future Fund Payment in comparison with the equivalent
amount that was paid in the preceding year.

Operations Fund Payment

(a)

No later than 60 Business Days after the Trust Effective Date, but subject
to the Trustee having:
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5.3

(b)

(c)

(d)

(i) entered into the Security Deed with the State in accordance
with clause 3(a) of these Settlement Terms; and

(i) provided a tax invoice in accordance with clause 5.3(a) of
these Settlement Terms,

the State will pay to the Trustee the amount of $10,000,000 (Operations
Fund Payment), which must be deposited in the Operations Fund.

Subject to clause 5.2(c) of these Settlement Terms, and to the Trustee
having provided a tax invoice in accordance with clause 5.3(c) of these
Settlement Terms, the State will pay to the Trustee, annually, 11 further
payments each also of $10,000,000 (each also an Operations Fund
Payment), each of which must also be deposited in the Operations Fund.

The State will pay each of the 11 further Operations Fund Payments
referred to in clause 5.2(b) of these Settlement Terms to the Trustee
within 60 Business Days after the anniversary of the payment of the
Operations Fund Payment for the preceding year.

The amount of each of the 11 further Operations Fund Payments referred
to in clause 5.2(b) of these Settlement Terms will be adjusted in
accordance with the CPI Calculation, but never so as to reduce in any
year the amount of an Operations Fund Payment in comparison with the
equivalent amount that was paid in the preceding year.

Invoicing

(a)

(b)

(c)

No later than 20 Business Days before the due date for the payment of
the:

(i) first of the Future Fund Payments, as referred to in
clause 5.1(a) of these Settlement Terms; and

(i) first of the Operations Fund Payments, as referred to in
clause 5.2(a) of these Settlement Terms,

the Trustee must submit to the State a tax invoice for the applicable
amounts, to be transferred via an Electronic Funds Transfer to the
approved bank accounts operated by the Trustee for, respectively, the
Noongar Future Fund and the Operations Fund.

For each subsequent year in which the Future Fund Payment and the
Operations Fund Payment are payable, on or before the anniversary of
the payment made in the preceding year, the State must issue a notice
(Funds Payment Notice) to the Trustee setting out the total amounts of
each of the Future Fund Payment and the Operations Fund Payment for
the year in question, as adjusted in accordance with the CPI Calculation.

No later than 20 Business Days before the due dates for the payment of
each of the:

(i) remaining Future Fund Payments, pursuant to clause 5.1(c) of
these Settlement Terms; and
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(d)

(ii) remaining Operations Fund Payments, pursuant to
clause 5.2(c) of these Settlement Terms,

the Trustee must submit to the State a tax invoice for the amount of each
payment for the year in question, to be transferred via an Electronic
Funds Transfer to, respectively, the approved bank accounts operated by
the Trustee for, respectively, the Noongar Future Fund and the
Operations Fund.

The amount specified by the Trustee in each tax invoice issued in
accordance with clause 5.3(c) of these Settlement Terms will be the
amount that is either:

(i) set out by the State in the Funds Payment Notice issued for the
year in question (with any dispute with respect to the quantum
of such amount to be resolved in accordance with the
procedure in clause 15 of each Agreement); or

(i) (for any year in which the State fails to issue a Funds Payment
Notice by the deadline stipulated in clause 5.3(b) of these
Settlement Terms) assessed by the Trustee as being payable
after having itself performed the required CPI Calculation.

5.4 Overdue payments

(a)

(b)

If the State has not paid a Future Fund Payment or an Operations Fund
Payment as at the later of:

(i) the applicable due date for payment in accordance with this
clause 5;
(i) (where no tax invoice for the payment is received from the

Trustee by the date that is 20 Business Days before the due
date for payment) the date that is 20 Business Days after
receipt of the tax invoice; or

(iii) (where the Trustee has not entered the Security Deed with the
State in accordance with clause 3(a) of these Settlement
Terms) the date that is 20 Business Days after the date the
State receives the Security Deed executed by the Trustee

(Due Date),

the State will pay interest on the outstanding amount at the interest rate
prescribed under section 8(1)(a) of the Civil Judgments Enforcement Act
2004 (WA). Any such interest will be payable by the State into either (or
both, as applicable) of the approved bank accounts operated by the
Trustee for the Noongar Future Fund and the Operations Fund, on
demand from the Trustee.

Any interest payable by the State under clause 5.4(a) of these Settlement
Terms will:

(i) accrue daily from, and including, the Due Date up to, but
excluding, the actual date of payment; and
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(c)

(ii) be capitalised on the first day of each calendar month.

The accumulation of capitalised interest will continue until the relevant
Future Fund Payment or Operations Fund Payment has been paid in full.

The Trustee's right to require payment of interest under clause 5.4(a) of
these Settlement Terms will not affect any other rights and remedies that
any Native Title Agreement Group may have in relation to any failure by
the State to pay a Future Fund Payment or an Operations Fund Payment
in accordance with any of the Agreements or with these Settlement
Terms.

Noongar (Koorah, Nitja, Boordahwan) (Past, Present, Future)
Recognition Bill

(a)

(b)

(c)

(d)

As soon as reasonably practicable after the Execution Date, the State will
introduce and sponsor the Recognition Bill in the Parliament.

The State will use all reasonable endeavours to secure the timely
passage of the Recognition Bill.

If it is at all reasonably practicable to do so the State will consult with
SWALSC on behalf of the Native Title Agreement Groups if any
amendments (other than amendments that the State, acting reasonably,
considers to be trivial or immaterial) are proposed to the Recognition Bill.
Failure by the State to comply with this clause 6(c) for any reason does
not constitute a breach of the Agreements.

If, other than in a manner that SWALSC (acting reasonably) considers to
be trivial or immaterial, the Recognition Bill is amended, or once enacted
is repealed, by the State Parliament of Western Australia before the first
of the Deemed Settlement Effective Dates (if any), or otherwise the
Settlement Effective Date, then within 20 Business Days of any such
amended Recognition Bill being enacted, or once enacted being
repealed, SWALSC on behalf of the Native Title Agreement Groups may
by notice in writing to the State terminate the Agreements.

Enabling Bill

(@)

(b)

(c)

(d)

As soon as reasonably practicable after the Execution Date, the State will
introduce and sponsor the Enabling Bill in the Parliament.

The State will use all reasonable endeavours to secure the timely
passage of the Enabling Bill.

If it is at all reasonably practicable to do so the State will consult with
SWALSC on behalf of the Native Title Agreement Groups if any
amendments (other than amendments that the State, acting reasonably,
considers to be trivial or immaterial) are proposed to the Enabling Bill.
Failure by the State to comply with this clause 7(c) for any reason does
not constitute a breach of the Agreements.

If an Enabling Bill is enacted by the State Parliament of Western
Australia which SWALSC (acting reasonably) considers does not enable
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the State to comply with its obligations under clauses 8 and 13.1 of these
Settlement Terms, then within 20 Business Days of such Enabling Bill
being enacted SWALSC on behalf of the Native Title Agreement Groups
may by notice in writing to the State terminate the Agreements.

8.2

Establishment of the Noongar Land Estate

Principles underpinning the establishment of the Noongar Land Estate

(a)

(b)

(c)

(d)

(e)

(f)

The State acknowledges that land is intrinsically linked to the spiritual,
social and economic wellbeing of the Noongar community.

The establishment of the NLE under this Agreement provides a
significant opportunity for the Noongar community to achieve sustainable
economic, social and cultural outcomes. The State recognises that the
creation of an economic and culturally sustainable NLE is in the long
term interest of both the State and the Noongar community.

The State, SWALSC and the Native Title Agreement Groups recognise
that the creation of the NLE is a fundamental part of this Agreement and
all parties commit to working together to maximise Noongar outcomes in
regards to the NLE. It is the intention of all parties that the NLE reach the
maximum hectare targets for transfer set out in the Land Base Strategy.

The State, SWALSC and the Native Title Agreement Groups
acknowledge that the creation of the NLE is unprecedented in Australia,
and will only reach its full potential if all Parties engage in the process in
a spirit of cooperation. In particular, any concerns about inclusion of
parcels of land in the NLE must be resolved in a timely and cooperative
manner, with no Party placing unrealistic expectations on another.

The State commits to developing long-term and productive partnerships
with the Trustee and the Regional Corporations to assist in achieving
these outcomes.

The State recognises the role of the Trustee and the Regional
Corporations in representing the interests of the Noongar people, who
are the custodians and traditional knowledge holders of the Settlement
Area.

Land Base Strategy

(a)

(b)

The Parties agree that:

(1) the Land Base Strategy contains all of the arrangements that
exist between the Parties with respect to the establishment and
implementation of the Noongar Land Estate; and

(i) in that regard, the Land Base Strategy is hereby imported into
and forms part of each Agreement.

The Parties agree that, notwithstanding the terms of clause 8.2(a) of
these Settlement Terms:
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(a)

(i) the Land Base Strategy is to be read and construed subject to
each Agreement (including these Settlement Terms); and

(ii) in the event of any inconsistency between the provisions of any
Agreement and the Land Base Strategy, the provisions of the
Agreement will prevail.

The Parties agree that each of Annexure J, Annexure K and Annexure L
to these Settlement Terms may only be amended after the establishment
of the Noongar Corporations Committee by agreement between the
Trustee, the Noongar Corporations Committee and the State. Such
amendment may be agreed without reference to the other Parties and
without the need simultaneously to amend the documents attached at
Annexure J, Annexure K and Annexure L to these Settlement Terms.

Noongar Land Fund

(a)

(b)

(c)

(d)

Within 60 Business Days after the Trust Effective Date the State will
establish a Noongar land fund (Noongar Land Fund)

The purpose of the Noongar Land Fund is, to the extent the moneys in
the Noongar Land Fund permit, to meet the land, joint management and
heritage objectives set out in these Settlement Terms through the
development of effective partnerships between the Regional
Corporations and the State’s key land agencies. These agencies
comprise DoL, DPaW, DAA and DAFWA. In some regions, other State
departments may be involved.

The State will distribute up to a maximum of $46,850,000 from the
Noongar Land Fund over a 10 year period.

External administrative costs will be paid out of the Noongar Land Fund
distribution referred to in clause 9(c) of these Settlement Terms.
Unallocated funds will be rolled over into subsequent years. The
Noongar Land Fund will facilitate amongst other matters:

(i) the transfer of land from the Crown estate into the NLE;

(i) site inspections for all parcels of land to be transferred into the
NLE, including Aboriginal Heritage surveys where necessary;

(iii) land surveys required for the creation of certificates of title to
allow transfer to occur;

(iv) remediation for those land parcels that may require the removal
of any bio-security risks (e.g. feral animal control, invasive
weeds), contaminant removal or the removal of rubbish,
derelict buildings or sheds;

(v) assistance to joint management partnerships between DPaW
and the Regional Corporations;

(vi) the development of Noongar land management capacity;
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(e)

(f)

(9

(vii) land management programs in partnership with DAFWA on the
NLE;

(viii) a priority program for the identification and protection of highly
significant or "at risk" heritage sites across the South West
region; and

(ix) other activities relevant to conservation, heritage and land
management.

While the State may, at its discretion, outsource certain administrative
and decision making functions to an external party, the State will retain
final decision-making authority in order to progress the land and
partnership objectives.

Access to annual funding will be determined by budget proposals
submitted jointly by State Parties and individual Regional Corporations.
If some budget lines are not fully used in any one year, the Noongar
Land Fund will have the capacity to shift resources between budget lines
to reflect priorities. The State will retain discretion over the movement of
funds.

With respect to clause 9(d)(v) of these Settlement Terms, a sum of
$83,000 per annum (adjusted annually in accordance with the CPI
Calculation) will be paid to each Regional Corporation from the Noongar
Land Fund to facilitate joint management arrangements in relation to the
Conservation Estate within each region. This amount is intended to
cover the costs of the Regional Corporation's participation in the joint
management governance arrangements and to provide for the funding of
joint management projects agreed to by the Co-operative and Joint
Management Committees.

The conditions for payment are as follows:

(i) the Regional Corporation must invoice the State for the money
which will be paid on a pro-rata basis for that part of a financial
year that remains. Within 20 Business Days of the end of each
financial year the Regional Corporation must report in a
detailed manner acceptable to the State on the expenditure of
the moneys provided to it;

(i) the Regional Corporation must keep the moneys received from
the Noongar Land Fund separate from other moneys it
receives and roll over any unexpended moneys into the same
budget line item;

(iii) the moneys received from the Noongar Land Fund must only
be used to support the Regional Corporation's costs of its
representatives participating in the Joint and Co-operative
Management Committee meetings or for joint management
projects which have been approved in writing by either the Co-
operative Management Committee or a Joint Management
Committee for any part of the Conservation Estate for the
region; and
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(iv) where a Regional Corporation fails to comply with these
conditions the State may by notice to the Regional Corporation
suspend future payments to the Regional Corporation until it is
satisfied that the conditions will be fully met. Once the
suspension is lifted, the Regional Corporation will only be paid
on a pro-rata basis for the remaining part of the relevant
financial year (if any). Any moneys not paid to a Regional
Corporation in such circumstances will be rolled into the
Noongar Land Fund and may be allocated for other purposes.

10. LandCorp Payment

(a)

(b)

(c)

In this clause 10:

Approved Use means either:

(i) residential use; or

(ii) light or general industrial use.

Former UCL means land that was UCL immediately before it was either
leased or transferred in fee simple to LandCorp under Part 6 of the LAA.

Pre-existing Native Title Agreement means an agreement made:

(i) under section 31 of the NT Act between the State, LandCorp or
another Government Party and any members of the Native
Title Agreement Group; or

(i) in relation to the withdrawal of an objection under section
26MD(6B) of the NT Act between the State, LandCorp or
another Government Party and any members of the Native
Title Agreement Group.

Price means the purchase price received by LandCorp for any Sale
inclusive of GST.

Sale means the first sale of a parcel of Former UCL or UCL for an
Approved Use by LandCorp in the Settlement Area after the date on
which the Surrender takes effect under clause 6.2(b) of each Agreement.

UCL has the meaning given in section 3 of the LAA.

Within 60 Business Days of the settlement of each Sale LandCorp will
pay to the Trustee 5% of the Price.

The Trustee must deposit the moneys received in accordance with
clause 10(b) of these Settlement Terms using electronic funds transfer in
the relevant ENE Operations Account (as defined in the Trust Deed) of
the Regional Corporation for the Agreement Area, or if more than one
Regional Corporation and more than one Agreement Area is involved, in
the ENE Operations Account of each relevant Regional Corporation in
shares to be agreed by LandCorp with the relevant Regional
Corporations and, if no agreement is reached, as determined by the
Trustee the decision of which is final. If there is no ENE Operations
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(d)

Account for a Regional Corporation at the relevant time the Trustee must
deposit the moneys in the Operations Account pending the relevant ENE
Operations Account being established and once established the Trustee
must then transfer the moneys to the relevant ENE Operations Account.

If the State, LandCorp or another Government Party:

(i) has a Pre-existing Native Title Agreement with any members of
the Native Title Agreement Group which it has entered into
prior to the date on which the Surrender takes effect under
clause 6.2(b) of each Agreement; and

(ii) that Pre-existing Native Title Agreement applies to land or
waters to which this clause 10 would otherwise apply,

then the provisions of the Pre-existing Native Title Agreement will prevail
over this clause 10.

11.

Co-operative Management Agreement

(a)

(b)

Within 40 Business Days after appointment of the Regional Corporation
by the Trustee, the Conservation and Land Management Executive Body
and the Regional Corporation will, unless otherwise agreed in writing,
execute the document in the form of or substantially in the form of the
document entitled "Co-operative Management Agreement" attached to
this Agreement at Annexure M to these Settlement Terms.

The Parties acknowledge and agree that it may be necessary over time
to amend the terms of the Co-operative Management Agreement to
reflect changing circumstances, and accordingly the Co-operative
Management Agreement may be amended by the Conservation and
Land Management Executive Body and the relevant Regional
Corporation without reference to the other Parties to this Agreement and
any such amendments may be made without the need to simultaneously
amend the document attached at Annexure M to these Settlement
Terms.

12.

Joint Management Agreement

(@)

(b)

The document entitled "Joint Management Agreement" which is
referred to in the Co-operative Management Agreement referred to in
clause 11 of these Settlement Terms is attached at Annexure N to these
Settlement Terms.

The Parties agree that their intent is that they will put in place:

(i) at least one Joint Management Agreement for land and waters
in the Conservation Estate in the Agreement Area within five
years of the Trust Effective Date; and

(i) unless the parties agree otherwise, at least one further Joint
Management Agreement in relation to another part of the
Conservation Estate in the Agreement Area within ten years of
the Trust Effective Date.
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(c)

(d)

Unless clause 12(d) to these Settlement Terms applies, the Parties
acknowledge and agree that a Joint Management Agreement for a
particular part of the Conservation Estate should be in the form of or
substantially in the form of the Joint Management Agreement at
Annexure N to these Settlement Terms.

Where the Conservation and Land Management Executive Body and the
relevant Regional Corporation agree, the Joint Management Agreement
for a particular part of the Conservation Estate may be amended before
or after its execution without reference to the other Parties to this
Agreement and any such amendments may be made without the need to
simultaneously amend the document attached at Annexure N to these
Settlement Terms.

13.
13.1

Land Access and activities

Land Access Licence

(a)

(b)

(c)

(d)

The document entitled "Noongar Regional Corporations Land Access
Licence" attached to this Agreement at Annexure O to these Settlement
Terms applies to this clause 13.

Within 60 Business Days after the appointment of the Regional
Corporation by the Trustee, DoL will prepare and submit to the Regional
Corporation the Noongar Regional Corporations Land Access Licence for
execution. The Regional Corporation must execute and return the
Noongar Regional Corporations Land Access Licence to DoL within 40
Business Days of its receipt (which timeframe may be extended by
mutual agreement of the State and the Regional Corporation in writing).
DoL will then arrange for execution of the Noongar Regional
Corporations Land Access Licence by the Minister for Lands, have it
stamped if necessary, and provide a copy of the fully executed (and
stamped if necessary) Noongar Regional Corporations Land Access
Licence to the Regional Corporation.

The Parties acknowledge and agree that it may be necessary over time
to amend the terms of the Noongar Regional Corporations Land Access
Licence to reflect changing circumstances, and accordingly the Noongar
Regional Corporations Land Access Licence may be amended by the
Minister for Lands and the Regional Corporation without reference to the
other Parties to this Agreement and any such amendments may be made
without the need to simultaneously amend the document attached at
Annexure O of this Agreement.

The Parties acknowledge and agree that the Minister for Lands must
grant a further Noongar Regional Corporations Land Access Licence to a
replacement Regional Corporation in circumstances where the Noongar
Regional Corporations Land Access Licence terminates because the
former Regional Corporation ceases to exist or to be appointed a
Regional Corporation under the Trust Deed.
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13.2 No assertion of Noongar Regional Corporations Land Access Licence

(a) Where any person makes any application under any law for any lawful
use of the Licence Area and the Surrounding Area (as those terms are
defined in the Noongar Regional Corporations Land Access Licence), or
any part thereof, neither a Native Title Agreement Group, SWALSC nor
any person claiming under or through either of them may assert the
terms of the Noongar Regional Corporations Land Access Licence as the
basis of any objection to any such application.

(b) Nothing in this clause 13.2 precludes a Native Title Agreement Group or
SWALSC from making any other objection available to them at law.

13.3 No caveats
(a) In this clause 13.3, Encumbrance means:
(i) security for the payment of money or performance of
obligations (including a mortgage, charge, lien, pledge, trust or

power of title retention arrangement);

(i) right of set-off, assignment of income, garnishee order or
monetary claim;

(iii) equity, interest or enforcement order; or
(iv) any other right or interest of any third party.
(b) The Native Title Agreement Group and the Regional Corporation must

not lodge a caveat or Encumbrance over any part of the Licence Area to
protect any interest or purported interest of the Native Title Agreement
Group or the Regional Corporation under or relating to the Noongar
Regional Corporations Land Access Licence. If the Native Title
Agreement Group or the Regional Corporation lodge any caveat in
contravention of this clause, each of them appoints the Director General
of the Department of Lands as their attorney for the purpose of executing
a withdrawal of caveat.

13.4 Release
(a) In this clause 13.4:

(1) Indemnified Parties means the State, the Government
Parties, any State Party and all officers, employees, agents,
contractors, workmen, licensees, consultants and invitees of
any of them and any person entering into the Licence Area with
the express or implied authority of any of them.

(ii) Claims means actions, claims, proceedings, suits, judgements,
demands, losses, damages, costs and expenses, including the
costs of defending or settling any action, claim, proceeding, suit
or demand whether based in contract, statute, torts (including
negligence), equity, indemnity or otherwise.
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(b)

(vii)

(viii)

(ix)

Contamination is the state of being contaminated as that term
is defined in the Contaminated Sites Act 2003 (WA).

Environmental Harm has the meaning given by section 3A of
the Environmental Protection Act 1986 (WA).

Environmental Law means all planning, environmental,
contamination or pollution laws and any regulations, orders,
directions, ordinances or all requirements, permissions, permits
or licences issued there under.

Environmental Notice means any notice, direction, order,
demand or other requirement to take any action or refrain from
taking any action from any Governmental Agency, whether
written or oral and in connection with any Environmental Law.

Governmental Agency means any government or any
governmental, semi-governmental, administrative, fiscal or
judicial body, department, commission, authority, tribunal,
agency or entity.

Law includes any requirement of any statute, regulation,
proclamation, ordinance or by-law present or future whether
State, Federal or otherwise.

Pollution means anything that is Pollution within the meaning
of the Environmental Protection Act 1986 (WA), which is not
authorised under any Law.

The Native Title Agreement Group and the Regional Corporation release,
to the fullest extent permitted by law, the Indemnified Parties from:

(i)

any liability which may arise in respect of any destruction, loss
(including loss of use), injury or damage to property or death of,
injury to, or illness of, any person, of any nature in or near the
Licence Area;

all Claims arising out of or in connection with (directly or
indirectly) the presence of any Contamination, Pollution or
Environmental Harm in, on, under or to the Licence Area at any
time throughout the duration of the Land Access Licence
whether or not identified in an audit undertaken by the Native
Title Agreement Group or the Regional Corporation; and

without limiting paragraph (i), destruction, loss, injury or
damage to fixtures or personal property of the Native Title
Agreement Group or the Regional Corporation,

directly or indirectly caused by or arising out of or in connection with:

(iv)

(v)

the use or enjoyment of the Licence Area or any part of the
Licence Area by the Native Title Agreement Group or the
Regional Corporation;

the exercise or enjoyment or purported exercise or enjoyment
of any of the rights conferred on the Native Title Agreement
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13.5

(c)

Group or the Regional Corporation under the Noongar
Regional Corporations Land Access Licence;

(vi) any Contamination Pollution or Environmental Harm in, on,
under or to the Licence Area caused or contributed to by the
Native Title Agreement Group or the Regional Corporation;

(vii) any remediation required in respect of the Licence Area or
otherwise having to comply with any Environmental Notice or
any other notice received from any Governmental Agency
arising from or relating to the use or enjoyment of the Licence
Area by the Native Title Agreement Group or the Regional
Corporation;

(viii) any default by the Native Title Agreement Group or the
Regional Corporation in the due and punctual performance of
or compliance with any of the conditions of the Noongar
Regional Corporations Land Access Licence or any other Law
that apply to the exercise of the Native Title Agreement Group
or the Regional Corporation’s rights in respect of the Licence
Area; or

(ix) any negligent or other tortious act or omission of the Native
Title Agreement Group or the Regional Corporation,

except to the extent that such loss or damage is caused or contributed to
by the negligence of the Indemnified Parties.

The release contained in this clause 13.4 continues in full force and
effect notwithstanding the expiry or the termination of the Noongar
Regional Corporations Land Access Licence for any reason in respect of
any act, deed, matter or thing occurring prior to the expiry or the
termination of the Noongar Regional Corporations Land Access Licence.

Public Drinking Water Source Areas

(a)

(b)

Before the Deemed Settlement Effective Date or the Settlement Effective
Date whichever is earlier, the Minister for Water must make the By-laws
to provide for certain customary activities to take place in Public Drinking
Water Source Areas.

As soon as reasonably practicable after the Trust Effective Date, the
Minister for Water must:

(i) if the Padbury and Mullalyup water reserve or catchment areas
are not required for use as emergency drinking water sources
after 2016, seek to have abolished the proclamation of those
areas as water reserve or catchment areas;

(i) ensure that the DoW advises the Minister on the possibility of
de-proclamation of, or removal of access restrictions from the
Deep River Water Reserve (WR), Warren River WR, Scotsdale
Brook WR, Donnelly River WR and Kent River WR; and
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(iii) if there are other Public Drinking Water Source Areas identified
in the future that are not needed for public drinking water
supply, seek to have abolished the proclamation of any such
areas as water reserve or catchment areas so that they are
only subject to DPaW legislation and policy (in DPaW managed
areas) with respect to customary purposes.

13.6 Water Corporation
As soon as reasonably practicable after the Trust Effective Date, the Water
Corporation, recognising the need and benefit of working with the Noongar
community and Regional Corporations in the Agreement Area, will work with the
Regional Corporations to identify suitable persons to participate in its existing
"National Water Industry Traineeship Program".

14. Housing Program

(a)

(b)

(c)

(d)

In this clause 14:

Housing Properties means the properties the general particulars of
which are set out in Part 2 of Annexure P to these Settlement Terms and
any ‘like to like’ substitutes of those properties in accordance with the
terms of the Property Transfer Deed.

Property Transfer Deed means the document attached at Part 1 of
Annexure P to these Settlement Terms.

Funding Agreement means the document attached at Annexure Q to
these Settlement Terms.

Subject to and in accordance with the terms of the Property Transfer
Deed the Housing Authority agrees to transfer 121 Housing Properties to
the Land Sub.

Within 60 Business Days after the later of the Trust Effective Date and
the incorporation of the Land Sub, the Housing Authority will prepare and
submit to the Trustee the Property Transfer Deed and Funding
Agreement for execution. The Trustee must execute the Property
Transfer Deed and Funding Agreement, cause them to be executed by
the Land Sub, and return the Property Transfer Deed and Funding
Agreement to the Housing Authority within 40 Business Days of its
receipt (which timeframe may be extended by mutual agreement of the
Trustee and the Housing Authority in writing). The Housing Authority will
then itself execute the Property Transfer Deed and Funding Agreement,
have them stamped if necessary, and provide a copy of the fully
executed (and stamped if necessary) Property Transfer Deed and
Funding Agreement to the Trustee.

The Parties acknowledge and agree that it may be necessary over time
to amend the terms of the Property Transfer Deed and Funding
Agreement to reflect changing circumstances, and accordingly the
Property Transfer Deed and Funding Agreement may be amended by the
Housing Authority, the Trustee and the Land Sub without reference to the
other Parties to this Agreement and any such amendments may be made
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without the need to simultaneously amend the documents attached at
Annexure P and Annexure Q to these Settlement Terms.

15. Capital Works Program

The State will provide to the Trust:

(a)

$6,500,000 of funding (CW Funding) over a two year period (which may
be in instalments as determined by the State), commencing on the date
being 60 Business Days after the Trust Effective Date, to establish
administrative offices for the Regional Corporations and the Central
Services Corporation subject to the following terms and conditions:

(i)

(ii)
(iii)

all offers made for a potential property must include a condition
that “This offer is subject to the written approval of the Trustee
of the Noongar Boodja Trust and the Department of the
Premier and Cabinet within 60 days of acceptance.”;

any property must be owned or leased by the Land Sub;

approval for release of the CW Funding will require (for each
Regional Corporation and the Central Services Corporation)
the submission of a business case from the Trustee to the
State - which must be submitted within 24 months of the Trust
Effective Date (or such later date as may be agreed in writing
by the State and the Trustee) in a standard format template to
be provided by Building, Management and Works division of
the Department of Finance (BMW) which must include as a
minimum:

A. the address of the property;

B. the cost of the property — to construct, purchase and
refurbish or to lease and fit out;

C. any stamp duty and other disbursements payable;

D. a copy of the Offer and Acceptance document for the
property;

E. current floor plan of the property and, if applicable,

any proposed refurbishments required;
F. the relevant Corporation's staffing structure;

G. details of the programs and services that will be
undertaken at the property;

H. suitability of the property (or proposed property) in
terms of size, location and standard of services for
current and future needs indicating value for money;

l. an asset management plan including provisions for
life of the assets costs within the relevant
Corporation’s budget; and
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(vii)
(viii)

J. for an existing property, a building condition report
and building compliance assessment by an
appropriately qualified provider,

(Business Case);

assessment of the Business Case for each Regional
Corporation and the Central Services Corporation’s office
accommodation will be undertaken on behalf of the State by
BMW which will make a recommendation to the State. The
assessment will include obtaining a market valuation by the
State Valuation Services;

if either the State or BMW requests further information from the
Trustee, that information must be provided within 5 Business
Days of receipt of the request;

if the State is satisfied that the Business Case:

A has included all of the relevant information specified
in clause 15(a)(iii) of these Settlement Terms; and

B. demonstrates that the properties (or proposed
properties) will provide the Noongar community with
value for money and suitable facilities to provide
programs and services as identified in the relevant
Corporation's strategic plan,

it will provide written confirmation to the Trustee within 20
Business Days of receipt of the Business Case that the
transaction may proceed;

the State's decision is final;

it is acknowledged that different amounts may be allocated to
each Regional Corporation and the Central Services
Corporation;

the State will engage a property consultant to assist it in the
assessment of the Business Case the costs of which will be
paid out of the CW Funding;

the Trustee must submit to the State tax invoices for any
amounts to be paid out of the CW Funding via an Electronic
Funds Transfer to a nominated bank account operated by the
Trustee. Each tax invoice must set out in reasonable detail
what the funds are to be used for;

in the case of leasehold property, the amount to be paid will be
the capitalised rent as agreed between the State and the
Trustee and failing agreement as determined by the State;

the State must transfer the relevant funds into the nominated
Trust bank account within 10 Business Days of receiving the
tax invoices from the Trustee; and
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(b)

(xiii) the Trustee must provide the State with a copy of any
Certificate of Title or a copy of any lease for each property
acquired or leased within 20 Business Days of the completion
of the purchase or lease as the case may be.

If at the expiry of the two year period referred to in this clause 15(a), the
CW Funding has not been fully expended the State in its discretion may
elect to roll over the remaining moneys for a 3rd year or terminate the
CW Funding.

$5,300,000 (with up to $300,000 to be allocated for development of a
preliminary business case) and up to 2 hectares of land in the Perth
metropolitan area towards the development of a "Noongar Cultural
Centre", which is to be owned by the Land Sub and will be conditional
upon external funding (i.e. Commonwealth Government and/or private
sector), to meet the Centre's full construction costs and ongoing
maintenance and otherwise on terms and conditions (including as to
timing) to be agreed by the State, the Trustee, the Regional Corporations
and the Central Services Corporation.

16.

Noongar Economic Participation Framework

(a)

(b)

The State and the Native Title Agreement Groups will as soon as
reasonably practicable after the Trust Effective Date give effect to the
document entitled "Noongar Economic Participation Framework"
attached at Annexure S to these Settlement Terms.

The Parties acknowledge and agree that it may be necessary over time
to amend the terms of the Noongar Economic Participation Framework to
reflect changing circumstances, and that the Noongar Economic
Participation Framework may be amended by the State and the Central
Services Corporation (after consultation with the Regional Corporations)
without reference to the other Parties to this Agreement and any such
amendments may be made without the need to simultaneously amend
the document attached at Annexure S to these Settlement Terms.

17.

Community Development

(a)

(b)

The State and the Native Title Agreement Groups will as soon as
reasonably practicable after the Trust Effective Date give effect to the
document entitled "Community Development Framework" attached to
this Agreement at Annexure T to these Settlement Terms.

The Parties acknowledge and agree that it may be necessary over time
to amend the terms of the Community Development Framework to reflect
changing circumstances, and that the Community Development
Framework may be amended by the State and the Central Services
Corporation (after consultation with the Regional Corporations) without
reference to the other Parties to this Agreement and any such
amendments may be made without the need to simultaneously amend
the document attached at Annexure T to these Settlement Terms.
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18.
18.1

Recognition and protection of Aboriginal Heritage

NSHAs
(a) This clause 18 operates from the Execution Date.
(b) In this clause 18:

(i)

(v)

Aboriginal Heritage Agreement means an agreement
between a Proponent and a Native Title Agreement Group (or,
following an assignment under clause 8 of an Agreement, a
Regional Corporation) concerning Aboriginal Heritage Surveys
in the relevant Agreement Area. To avoid doubt, the NSHA is
a form of Aboriginal Heritage Agreement.

Aboriginal Heritage Survey means a survey conducted to
assess the potential impacts of an Activity on Aboriginal
Heritage, whether or not conducted under an Aboriginal
Heritage Agreement and may include anthropological,
ethnographic or archaeological investigations as appropriate.

Aboriginal Object means an object to which the AHA applies
by operation of section 6 of the AHA.

Aboriginal Site means a place to which the AHA applies by
operation of section 5 of the AHA, including sites that are not
on the Aboriginal Heritage Register established and maintained
under section 38 of the AHA.

Access Authority means:
A. a miner's right or a permit under the Mining Act;

B. a special prospecting authority under section 105 of
the PGER Act; and

C. an access authority under section 106 of the PGER
Act.

Activity means physical works or operations, involving entry
onto the Agreement Area (whether on the surface of the land or
waters, or under or over that surface).

AHA means the Aboriginal Heritage Act 1972 (WA).
Mining Tenement has the meaning given in the Mining Act.
Mining Act means the Mining Act 1978 (WA).

PGER Act means the Petroleum and Geothermal Energy
Resources Act 1967 (WA).

PGER Tenement means a permit, drilling reservation,
retention lease, production licence, petroleum title, and
geothermal title granted under the PGER Act.
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(©)

(d)

(€)

(xii) Proponent means the registered holder, other than any
Government Party, at the relevant time or from time to time as
the case may be of a Mining Tenement, a PGER Tenement or
an Access Authority granted in respect to any part of the
Agreement Area after the Execution Date.

The State and the Government Parties agree that they will, when
conducting Aboriginal Heritage Surveys in an Agreement Area (and when
required), enter into a NSHA with SWALSC on behalf of the relevant
Native Title Agreement Group or, following an assignment under clause 8
of the relevant Agreement, with the relevant Regional Corporation.

The State and the Native Title Agreement Group acknowledge their
intention that Government Proponents when conducting Aboriginal
Heritage Surveys in an Agreement Area (and when required), also enter
into Aboriginal Heritage Agreements in the form of an NSHA with
SWALSC on behalf of the relevant Native Title Agreement Group or,
following an assignment under clause 8 of the relevant Agreement, with
the relevant Regional Corporation.

In respect of the grant to a Proponent of a Mining Tenement, a PGER
Tenement or of an Access Authority, the Minister for Mines and
Petroleum in granting such tenure must impose the following condition on
such tenure (subject to any necessary modifications of terminology as
required for the relevant tenure):

"As the [XX ILUA)] (relevant ILUA) applies to this [type of tenement. e.g.
exploration licence], the [tenement holder, e.g. licensee] must before
exercising any of the rights, powers or duties pursuant to this [type of
tenement] over that portion of the area of land the subject of the relevant
ILUA:

0] subject to paragraph (ii), execute and enter into in respect of
this [type of tenement] an Aboriginal Heritage Agreement (as
defined in the relevant ILUA) with the Native Title Agreement
Group or Regional Corporation (as the case requires) for the
relevant ILUA on terms and conditions agreed by the [tenement
holder, e.g. licensee] and the Native Title Agreement Group or
Regional Corporation (as the case may be) for the relevant
ILUA (the Parties) or, failing such agreement being reached
between the Parties within 20 Business Days of the
commencement of negotiations, execute and enter into a
NSHA subject only to any necessary modifications in
terminology required for the tenure;

(i) where:
A. the Parties have been unable to reach agreement on
the terms and conditions of an Aboriginal Heritage
Agreement under paragraph (i); and
B. the [tenement holder] executes a NSHA (subject only

to any necessary modifications in terminology
required for the tenure); and
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(f)

()]

(h)

C. the [tenement holder] provides a copy of the NSHA to
the Native Title Agreement Group or Regional
Corporation (as the case requires) for the relevant
ILUA for execution;

if the Native Title Agreement Group or Regional Corporation
(as the case requires) does not execute the NSHA and provide
a copy of the executed NSHA to the [tenement holder] within
20 Business Days of receipt of the NSHA, the requirements of
paragraph (i) do not apply; and

(iii) provide to the Department of Mines and Petroleum a statutory
declaration from the [tenement holder] (or if the [tenement
holder] is a corporation, from a director of that corporation on
its behalf)] in the form contained in Annexure U to the
Settlement Terms (as defined in the relevant ILUA), as
evidence that the [tenement holder] has complied with the
requirements of paragraph (i) of this condition or that
paragraph (ii) of this condition applies."

A Native Title Agreement Group (or, once assigned under clause 8 of an
Agreement, a Regional Corporation) will use best endeavours to execute
and provide to the Government Party or Proponent as the case may be a
copy of the executed:

0] NSHA with any Government Party; or

(i) Aboriginal Heritage Agreement with any Proponent or, failing
agreement being reached between those parties within 20
Business Days of the commencement of negotiations on the
terms and conditions of the Aboriginal Heritage Agreement, a
NSHA subiject only to any necessary modifications in
terminology required for the tenure,

within 20 Business Days of receipt of an Aboriginal Heritage Agreement
or NSHA executed by a Government Party or Proponent for the purpose
of conducting Aboriginal Heritage Surveys in their Agreement Area.

The Native Title Agreement Groups authorise SWALSC and, once
assigned to the Regional Corporation under clause 8 of the relevant
Agreement, the Regional Corporations to execute any Aboriginal
Heritage Agreement or NSHA on their behalf.

The Parties acknowledge and agree that it may be necessary over time
to amend the terms of the NSHA to reflect changing circumstances, and
accordingly the NSHA may be amended by the State and the Regional
Corporations or, if there are no Regional Corporations at the relevant
time, by the State and SWALSC without reference to the other Parties to
this Agreement and any such amendments may be made without the
need to simultaneously amend the document attached at Annexure C to
these Settlement Terms.
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18.2

Noongar Heritage Partnership Agreement

(a)

(b)

Within 40 Business Days after appointment of the Regional Corporation
by the Trustee, the Minister for Aboriginal Affairs and the Regional
Corporation will, unless otherwise agreed in writing, execute a document
in the form of or substantially in the form of the document entitled
"Noongar Heritage Partnership Agreement" that is attached at
Annexure V to these Settlement Terms.

The Parties acknowledge and agree that it may be necessary over time
to amend the terms of the Noongar Heritage Partnership Agreement to
reflect changing circumstances, and accordingly the Noongar Heritage
Partnership Agreement may be amended by the Minister for Aboriginal
Affairs and the relevant Regional Corporation without reference to the
other Parties to this Agreement and any such amendments may be made
without the need to simultaneously amend the document attached at
Annexure V to these Settlement Terms.

19.
19.1

19.2

Review and variation of this Agreement

General principle

The Parties recognise the importance of engaging in regular dialogue regarding the
various matters arising under the Agreements to promote their effective
implementation and, where appropriate, their variation, to meet their shared and
individual objectives in a spirit of partnership and of building long-term
relationships.

Review Committee

(a)

(b)
(c)

The Parties will establish a Review Committee comprising
representatives of the State, the Government Parties, the Regional
Corporations and the Central Services Corporation as follows:

(i) 6 representatives nominated by the State and Government
Parties;
(i) 2 representatives nominated by each Regional Corporation (or,

pending the establishment of each Regional Corporation, by
each of the Representative Parties);

(iii) 2 representatives nominated by the Central Services
Corporation; and

(iv) 1 representative of the Trustee.
The Review Committee will maintain minutes of its meetings.

The quorum for a meeting of the Committee will be a simple majority of
people entitled to attend, and must include at least one representative
from each of the State and the Government Parties, each of the Regional
Corporations (or, as the case may be, the Representative Parties), the
Central Services Corporation and the Trustee.
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19.3

19.4

19.5

Purpose of review

The Review Committee will meet on or about the 3™ anniversary of the Trust
Effective Date, and every 5 years thereafter, to review the implementation of the
Agreements, and in particular to consider any:

(a) recommendations made by the Review Committee in previous years,
including recommendations concerning proposed amendments to the
Agreements;

(b) changes to the law that directly or indirectly affect the Agreements;

(c) submissions made by the Regional Corporations and the Central

Services Corporation, the State, a Government Party or the Trustee
concerning proposed variations of the Agreements; and

(d) variations of the Agreements necessitated by changes in political or
economic circumstances.

Decisions not binding

Recommendations and decisions of the Review Committee are not binding on the
Parties.

Variation

(a) Subject to clause 19.5(e), each of the Agreements may be varied, but
only by an agreement in writing that is executed by or on behalf of all of
the Parties to it.

(b) If an Agreement has been Registered, the Parties to it each agree that
they will not, without the written consent of each of the other Parties to it
first had and received, make any application to revoke or vary the
Registration of the Agreement.

(c) If the Parties to an Agreement that has been Registered agree to vary
any of the details of that Agreement that are included on the ILUA
Register (other than the details required by section 199B(1)(b) of the NT
Act), the agreed variation will only take effect upon the entry of those
varied details on the ILUA Register.

(d) If the Parties to an Agreement that has been Registered agree to vary
that Agreement, then each of those Parties also agrees to do all things
necessary to vary the details of the Agreement that are included on the
ILUA Register including, if necessary, having the Agreement removed
from the ILUA Register and replaced with a varied Agreement.

(e) Except as expressly provided in these Settlement Terms, these
Settlement Terms may only be varied by an agreement in writing that is
executed by or on behalf of:

(i) the State;
(i) each of the Government Parties;
(iii) in relation to each Agreement:
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A the Regional Corporation, if there has been an
assignment to it under clause 8 of an Agreement; or

B. otherwise, the relevant Native Title Agreement
Group; and
(iv) if the variation is to occur:
A before the establishment and appointment of the

Central Services Corporation, SWALSC; or

B. after the establishment and appointment of the
Central Services Corporation:

1) if the appointment of the Central Services
Corporation is in effect at the material time,
the Central Services Corporation; or

2) otherwise, the Trustee.

20.

Transition Principles

(a)

(b)

Subject to clause 20(b) of these Settlement Terms, the State and
SWALSC will as soon as reasonably practicable after the Execution Date
give effect to the document entitled "Transition Principles" attached at
Annexure Y to these Settlement Terms.

The obligations in clause 20(a) are subject to the State and SWALSC
each receiving adequate funding for the implementation of the Transition
Principles.

21.

State, Government Parties and State Parties not liable for
acts and omissions of the Trustee

(a)

(b)

(c)

The Trustee is solely responsible for administration and operation of the
Trust.

The State, the Government Parties and each State Party are under no
duty, liability or obligation to the Native Title Agreement Groups,
SWALSC, the Regional Corporations, the Central Services Corporation
or any person who is, or may be, entitled to benefit from the Trust,
whether arising expressly or impliedly under any of the Agreements,
these Settlement Terms, the Trust, by statute, at common law or in
equity, in connection with or arising out of the administration and
operation of the Trust by the Trustee.

If any person makes a claim for compensation or otherwise that is
inconsistent with clause 21(b) of these Settlement Terms, the State, each
Government Party and each State Party may each plead the terms of this
clause 21 in bar of that claim.
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22,
221

22.2

Goods and Services Tax

General

Words capitalised in this clause 22 and not otherwise defined have the meaning
given in the GST Act.

GST payable

(a)

(b)

(c)

Where an amount of Consideration is payable for a Taxable Supply
made under this Agreement (whether that amount is specified or can be
calculated in accordance with this Agreement), it does not include GST
and must be increased by the GST Rate. The Party making a Taxable
Supply under this Agreement must issue a Tax Invoice or Adjustment
Note to the Recipient in accordance with the GST Act.

If any Party has a right to be reimbursed or indemnified for any cost or
expense incurred under this Agreement, that right does not include the
right to be reimbursed or indemnified for that component of a cost or

expense for which the indemnified Party can claim an Input Tax Credit.

A Party may issue a Recipient-created Tax Invoice in respect of payment
made to it by the other Party.

23.

Force Majeure and Aboriginal Cultural Business

(a)

(b)

(c)

If a Party is prevented in whole or in part from carrying out its obligations
under this Agreement as a result of an event of Force Majeure or
Aboriginal Cultural Business, it must promptly notify the other Party
accordingly. The notice must:

(i) specify the obligations it cannot perform;

(i) sufficiently describe the event of Force Majeure or Aboriginal
Cultural Business;

(iii) estimate the time during which the Force Majeure or Aboriginal
Cultural Business will continue; and

(iv) specify the measures proposed to be adopted to remedy or
abate the Force Majeure.

Following this notice, and while the Force Majeure or Aboriginal Cultural
Business continues, this Agreement will nevertheless continue and
remain in force and effect but the obligations which cannot be performed
because of the Force Majeure or Aboriginal Cultural Business will be
suspended, and any time limit for performance of those obligations will
be extended by the period of the Force Majeure or Aboriginal Cultural
Business.

The Party that is prevented from carrying out its obligations under this
Agreement as a result of an event of Force Majeure or Aboriginal Cultural
Business must take all action reasonably practicable to mitigate any loss
suffered by the other Parties as a result of its failure to carry out its
obligations under this Agreement.
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Annexure A

Map of Settlement Area

[Page intentionally left blank - see next page]
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Annexure B

Features of the Enabling Bill

1. The Enabling Bill must contain the following provisions:

(a)

(b)

(c)

(d)

(e)

To empower the Minister for Lands to implement the State's obligations under the
Land Base Strategy.

To provide that the Minister for Lands may implement the terms of the Land Base
Strategy despite any inconsistency with the provisions of the Land Administration
Act 1997 (WA) (LAA).

To exempt the transfer of land as set out in the South West ILUA and Land Base
Strategy to the Noongar Boodja Trust from transfer duty under the Duties Act
2008 (WA).

To authorise the Minister for Lands to grant licences to the Regional Corporations
in terms of Annexure O to the Settlement Terms and related amendments
including to provide that:

(i)  the Licences are deemed to be licences granted under section 91 of the
LAA;

(i) section 48 of the LAA does not apply to the Licences;

(iii)  the approval required under section 91(5) of the LAA as it is from time to
time is not to apply in respect of the Licence area;

(iv) the power to create, grant or exercise any interest, right, title or power in
relation to any part or all of the Licence areas under any enactment is not
affected by the grant of the Licence;

(v) the Licence may be amended and terminated by the Minister only in
accordance with the terms of the Licence, and the Licence may not be
terminated under section 91(3) of the LAA; and

(vi) there are necessary legal formalities so that any amended Licence (other
than an amendment which reduces or changes the areas of land covered
by the Licence brought about by operation of clauses 2.3, 2.4, 2.5 and 2.8
of the Licence) and any replacement Licence can be tabled in Parliament,
subject to a resolution disallowing the amended Licence.

To provide that Unallocated Crown Land (UCL) does not cease to be UCL by
virtue of the grant of the Licence.

2. The Enabling Bill may contain the following provisions:

(a)

To provide that the grant of a Licence or the doing of anything under the Licence
is not an act of the Crown or an activity undertaken by the Crown, for the
purposes of section 264(2)(a) of the LAA; members of the agreement groups who
enter and use the Licence Area do so entirely at their own risk; and the Licence is
not to be taken into account in determining whether the Crown is an occupier of
relevant land under the Occupiers Liability Act 1985, the common law or
otherwise, or whether a risk is foreseeable under section 5B(1)(a) of the Civil
Liability Act 2002 (WA).
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(b) Any other measures that the State considers necessary to implement its
obligations under clause 8 and 13.1 of the Settlement Terms.
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Annexure C

Noongar Standard Heritage Agreement

[Page intentionally left blank - see next page]

173



Noongar
Standard Heritage
Agreement

[XX — Insert name of RC/s]

[XX — Insert name of Proponent]
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Date

THIS AGREEMENT is made on [XX — last party to execute - insert date ]

Parties

[XX - Insert name of RC] [insert ICN] (RC)

[XX - Insert name of Proponent] [insert ABN or ACN] (Proponent)

Recitals

A.

The RC represents the Noongar People in relation to Aboriginal Heritage matters in
the Agreement Area.

The Proponent wishes to conduct Activities in the Agreement Area.

The Parties have entered into this Agreement to ensure that the Activities are carried
out in a manner that protects Aboriginal Sites and Aboriginal Objects to the greatest
extent possible.

Under the Aboriginal Heritage Act 1972 (WA) the Minister for Aboriginal Affairs
and his delegated officers have the responsibility for recording, preserving and
protecting places that are of significance in Western Australia. Officers in DAA may
provide the Parties with information about the evaluation and recording of sites upon
request to assist with the processes set out in this NSHA.

The Parties agree as follows:

Agre
1.

11

ed Terms

Definitions and interpretation
Definitions

In this NSHA, unless the contrary intention appears:
Aboriginal Consultants means:

(@) those members of the RC or Noongar persons who have been identified by the
RC as persons who can speak about the Survey Area; and, where applicable
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(b) persons identified by DAA in consultation with the RC who have previously
been recorded on the Aboriginal Heritage Act Register in relation to particular
sites in the Survey Area.

Aboriginal Cultural Business means a funeral, event or other ceremony that, in
accordance with traditional laws and customs, the members of the RC or Noongar
People are required to attend or that prevents the members of the RC or Noongar
persons from attending to day to day business.

Aboriginal Heritage means the cultural heritage value of an Aboriginal Site or of an
Aboriginal Object.

Aboriginal Heritage Act means the Aboriginal Heritage Act 1972 (WA).

Aboriginal Heritage Act Minister means the Minister in the Government of the
State from time to time responsible for the administration of the Aboriginal Heritage
Act.

Aboriginal Heritage Act Register means the register of places and objects
established and maintained under section 38 of the Aboriginal Heritage Act.

Aboriginal Heritage Act Registrar means the ‘Registrar of Aborigina Sites
appointed under section 37(1) of the Aboriginal Heritage Act.

Aboriginal Heritage Act Section 16 Application means an application to the
Aboriginal Heritage Act Registrar for authorisation under section 16 of the
Aboriginal Heritage Act to enter upon an Aboriginal Site and to excavate the site or
to examine or remove anything on or under the site.

Aboriginal Heritage Act Section 18 Application means an application to the
Aboriginal Heritage Act Minister for consent under section 18 of the Aboriginal
Heritage Act to use land.

Aboriginal Heritage Agreement means an agreement with the RC concerning
Aboriginal Heritage Surveys in the Agreement Area. To avoid doubt, this NSHA is a
form of Aboriginal Heritage Agreement.

Aboriginal Heritage Liaison Officer means the person appointed under clause
10.1(a)(ii).

Aboriginal Heritage Service Provider means the person or company engaged by
the RC, or by the Proponent, to plan and carry out a Survey or Surveys in the
Agreement Area. The Aboriginal Heritage Service Provider may be the same as the
Principal Aboriginal Heritage Consultant, or may be a separate entity or person. The
Aboriginal Heritage Service Provider may also be the RC.
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Aboriginal Heritage Survey means a survey conducted to assess the potential
impacts of Activities on Aboriginal Heritage, whether or not conducted under this
NSHA and may include anthropological, ethnographic or archaeological
investigations as appropriate. To avoid doubt, an Aboriginal Heritage Survey
includes a Survey.

Aboriginal Object means an object to which the Aboriginal Heritage Act applies by
operation of section 6 of the Aboriginal Heritage Act.

Aboriginal Site means a place to which the Aboriginal Heritage Act applies by
operation of section 5 of the Aboriginal Heritage Act, including sites that are not on
the Aboriginal Heritage Act Register.

ACMC means the Aboriginal Cultural Material Committee established under section
28 of the Aboriginal Heritage Act.

Activity means physical works or operations, involving entry onto the Agreement
Area (whether on the surface of the land or waters, or under or over that surface).

Activity Notice means a notice issued by the Proponent to the RC under clause 8.2.

Activity Notice Response means notice given by the RC to the Proponent under
clause 8.3(a).

Activity Program means all Activities described in an Activity Notice.

Agreement Area means the area to which this NSHA applies, being the land and
waters described in Schedule 3.

Business Day means a day that is not a Saturday, Sunday or public holiday in Perth,
Western Australia.

CATSI Act means the Corporations (Aboriginal and Torres Strait Islander) Act
2006 (Cth).

Confidential Information has the meaning given in clause 19.1.

CPI1 means the Consumer Price Index, All Groups Index, number for Perth, Western
Australia, published from time to time by the Australian Bureau of Statistics
(catalogue number 6401.0). If that index ceases to be published by the Australian
Bureau of Statistics then CP1 shall mean such other index as represents the rise in the
cost of living in Perth, Western Australia, as the State reasonably determines after
consulting with the RC.

CPI Calculation means:
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CPIn
A X CPlbase

where:
A = the initial base payment under this NSHA as set out in Schedule 5;

CPI, = the latest June quarterly CPI number as published each year by the
Australian Bureau of Statistics;

CPlpase = the June 2014 quarterly CPl number as published by the Australian
Bureau of Statistics in the second half of the 2014 calendar year.

DAA has the meaning given to Department in section 4 of the Aboriginal Heritage
Act and as at the Effective Date is the State's Department of Aboriginal Affairs.

DAA Guidelines means the Guidelines with respect to preparing Aboriginal
Heritage Survey reports and applications to the ACMC under section 18 of the
Aboriginal Heritage Act published on the DAA website as modified from time to
time.

Due Diligence Guidelines means the Aboriginal heritage due diligence guidelines
issued by the Department of the Premier and Cabinet and DAA dated [insert date of
DDG as at date of execution of NSHA].

Effective Date means the date on which this NSHA comes into force and effect as an
agreement between the Parties, as more particularly described in clause 4.1.

Estimated Survey Costs has the meaning given in clause 9.5(b).
Event of Default means any of the events described in clause 17.1(b).
Force Majeure means an event or cause beyond the reasonable control of the Party

claiming force majeure comprising any of the following:

(@ act of God, lightning, storm, flood, fire, earthquake, explosion, cyclone or wind
and wave conditions associated with a cyclone, tidal wave, landslide, adverse
weather conditions;

(b) strike, lockout or other labour difficulty;

(c) act of public enemy, war, sabotage, blockade, revolution, riot, insurrection,
civil commotion, epidemic, terrorism; or

(d) the effect of any law or authority exercised by a government authority or
official by law.

Government Proponent includes a department, agency or instrumentality of the
State which is proposing to conduct Activities in the Agreement Area.
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GPS means a global positioning system device.

Ground Disturbing Activity means any Activity that is not Low Ground
Disturbance Activity or Minimal Impact Activity.

GST Act means the A New Tax System (Goods and Services Tax) Act 1999 (Cth) and
includes all associated legislation and regulations and any legislation or regulations
substituting for or amending any of the foregoing.

Heritage Information Submission Form means the form referred to in Schedule 7
and, if that form is up-dated by DAA, that form as set out at the relevant time on the
DAA website.

ILUA means the Indigenous Land Use Agreement described in items 1 to 4 of
Schedule 2.
Insolvency Event means where a Party:

(@ commits an act of insolvency under and for the purposes of the Corporations
Act 2001 (Cth) or the CATSI Act; or

(b) is placed under external administration under and for the purposes of Chapter 5
of the Corporations Act 2001 (Cth); or

(c) s placed under external administration under and for the purposes of Chapter
11 of the CATSI Act; or

(d) isunable to pay all its debts as and when they become due and payable.

Last Fieldwork Day has the meaning given in clause 12.1.

Low Ground Disturbance Activity means any Activity that involves only minor
ground disturbance. Low Ground Disturbance Activity includes the following:

(@ sampling using hand methods (including hand augering); and

(b) geophysical, biological, environmental or conservation surveys, including
installing monitoring plots and marker posts; and

(c) establishing temporary camps for exploration, environment or conservation
purposes, where the establishment of the temporary camp does not require the
removal of trees or shrubs and does not require any earthworks; and

(d) reconnaissance and patrol in light vehicles; and

(e) drilling using hand held rig or rig mounted on 4 wheel vehicle and only on
cleared tracks; and

(f)  drilling using existing access and without the construction of new roads and
tracks (and where use of the existing roads or tracks involves no disturbance to
plant roots); and
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(g) digging pitfall traps and temporary trenches for small animals; baiting and
installation of temporary fences and nest boxes; and

(h) removing soil and flora samples and cores up to 20 kilograms, and up to a
depth of two metres from the natural surface; and

(i)  collecting and removing loose rocks, firewood, flora or fauna; and

(j)  fossicking for rocks and gemstones; and

(k) conducting tests for water, site contamination, or other scientific or
conservation purposes; and

()  maintaining and refurbishing existing facilities, including recreation and
camping facilities, water points, signs and other structures; and

(m) maintaining but not widening existing roads, drains, culverts, bridges, trails,
tracks, fence lines and firebreaks; and

(n) erecting signage and barriers using hand and mechanical augers; and

(o) revegetating of degraded areas, including fencing areas of vegetation; and

(p) rehabilitating previously disturbed areas, including ripping, scarifying, matting,
brushing, seeding and planting; and

(g) carrying out species recovery programs; and

(r)  erosion control activities around existing roads, infrastructure or facilities; and

(s) weed control using hand, mechanical and chemical methods of control
excluding excavation or furrowing of soil; and

(t)  conducting tourism operations that:
(i) are based in established facilities; or
(if)  require the establishment of new facilities that require no, or only minor,

ground disturbance; and

(u) any other use of hand-held tools, not referred to in the preceding paragraphs;
and

(v) events such as car rallies and marathons using existing roads, stock routes or
pastoral lease tracks; and

(w) walking, driving or riding tours using existing roads, stock routes, pastoral
lease tracks or historical trails (official or unofficial); and

(x) exercise of grazing rights permitted under Division 3, Subdivision G of the
Native Title Act 1993; and

(y) the laying of water pipelines across the ground where no excavation is
required; and
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(z) any other Activities agreed in writing by the Parties to be Low Ground
Disturbance Activities.

Members means members of the RC and all of those persons who are eligible to be
members in accordance with the membership criteria.

Minimal Impact Activity means any Activity that involves minimal or no ground
disturbance. Minimal Impact Activity includes the following:

(@ Walking, photography, filming; and

(b) Aerial surveying and magnetic surveys; and

(c) Use of existing tracks and water courses; and

(d) Environmental monitoring; and

(e) Water and soils sampling; and

(f)  Fossicking using hand held instruments; and

() Spatial measurement; and

(h)  Scientific research, using hand held tools; and

(1)  Cultivation and grazing in previously cultivated/grazed areas; and

(1) Maintenance of existing paths, walls, fences, roads, tracks, bridges, public
infrastructure (e.g. electrical, water, sewage) and community utilities within the
existing footprint and adjacent service areas; and

(k) Feral animal eradication, weed, vermin and pest control, vegetation control and
fire prevention; but excluding construction of fences, infrastructure and
clearing of native vegetation; and

() Light vehicular access and camping using existing tracks and involving no
clearance of vegetation.

Noongar Boodja Trust Deed means the Trust Deed as defined in the ILUA.

Noongar Boodja Trustee means the Trustee appointed under the Noongar Boodja
Trust Deed from time to time.

Noongar People for the purposes of this NSHA means the Native Title Agreement
Group as defined in the ILUA.

NSHA means this Noongar Standard Heritage Agreement.
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Party means a party to this NSHA and Parties mean any 2 or more of them as the
case requires.

Preliminary Advice means advice, in writing, complying with clause 12.3(a).

Principal Aboriginal Heritage Consultant means the anthropologist, archaeologist
or other appropriately qualified professional nominated and agreed under clauses
8.3(d) or 9.6.

Program of Proposed Works means the program of proposed works for a specified
period prepared by a Proponent that will be carried out, wholly or partially, in the
Agreement Area.

Regional Corporation has the meaning given in the Noongar Boodja Trust Deed.

Sensitive Heritage Information means culturally restricted information about
Aboriginal Sites or any other items of Aboriginal Heritage, provided by the
Aboriginal Consultants during the course of or in relation to a Survey, including
where such information is contained in any Survey Report.

Site Avoidance Model means a Survey methodology involving the identification of
areas where Activity should not be undertaken because of the presence of an
Aboriginal Site within that area.

Site Avoidance Survey means a Survey carried out using the Site Avoidance Model.

Site Identification Model means a Survey methodology involving the identification
of Aboriginal Sites.

Site Identification Survey means a Survey carried out using the Site Identification
Model.

Survey means an Aboriginal Heritage Survey conducted under this NSHA.
Survey Agreement Date has the meaning given in clauses 9.1(a) or 9.1(b).
Survey Agreement Period has the meaning given in clause 9.1(d).

Survey Area means the area of land or waters the subject of a Survey, or proposed to
be the subject of a Survey.

Survey Methodology means either a Site Avoidance Model or a Site Identification
Model.

Survey Report means a report of the results of a Survey, containing the information
set out in clause 12.4 and Schedule 6.
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Survey Team has the meaning given in clause 10.1.

1.2 Interpretation — general

In this NSHA, unless the contrary intention appears:

(a)

(b)
(©)

(d)

(€)

()

(9)

(h)

(i)
@)

(k)
(1

the headings and subheadings in this NSHA are inserted for guidance only and
do not govern the meaning or construction of any provision of this NSHA;

words expressed in the singular include the plural and vice versa;

a reference to a clause, schedule or annexure is a reference to a clause,
schedule or annexure to this NSHA and a reference to this NSHA includes any
recital, schedule or annexure;

a reference to a document, agreement (including this NSHA) or instrument is
to that document, agreement or instrument as varied, amended, supplemented,
or replaced;

a ‘person’ includes a company, partnership, firm, joint venture, association,
authority, corporation or other body corporate, trust, public body or
Government Proponent;

a reference to a 'person’ (including a Party to this NSHA) includes a reference
to the person's executors, administrators, successors and permitted assigns,
transferees or substitutes (including persons taking by permitted novation);

a reference to a person, statutory authority or government body (corporate or
unincorporate) established under any statute, ordinance, code, legislation or
other law includes a reference to any person (corporate or unincorporate)
established or continuing to perform the same or substantially similar function;

a reference to conduct includes, without limitation, an omission, statement or
undertaking, whether or not it is in writing;

‘including’ means ‘including but not limited to’;

a reference to a statute, ordinance, code, legislation or other law includes
regulations and other instruments under it and amendments, re-enactments,
consolidations or replacements of any of them;

a reference to dollars or $ is a reference to the currency of Australia;

a reference to a day is to be interpreted as the period of time commencing at
midnight and ending 24 hours later;
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(m) areference to a month is to be interpreted as the period of time commencing at

(n)
(0)

(P)

()

the start of any day in one of the calendar months and ending immediately
before the start of the corresponding day of the next calendar month or if there
is no such day, at the end of the next calendar month;

references to time are to local time in Perth, Western Australia;

where time is to be reckoned from a day or event, that day or the day of that
event is excluded,;

if the day on or by which a person must do something under this NSHA is not a
Business Day, the person must do it on or by the next Business Day; and

if any conflict arises between the terms and conditions contained in the clauses
of this NSHA and any recitals, schedules or annexures to this NSHA, the terms
and conditions of the clauses of this NSHA shall prevail.

1.3 Interpretation — liabilities and benefits

In this NSHA, unless the contrary intention appears:

(@)

(b)

(©)

any agreement, representation, warranty or indemnity set out in this NSHA
which is in favour of the RC and the Members is for the benefit of them jointly
and severally; and

any agreement, representation, warranty or indemnity in favour of the
Proponent, where the Proponent comprises more than one entity, is for the
benefit of them jointly and severally; and

any agreement, representation, warranty or indemnity which is given by the
Proponent, where the Proponent comprises more than one entity, binds them
jointly and severally.

2. No Application of this NSHA to Emergency Activities

This Agreement does not apply to Activities which are urgently required to secure
life, health or property, or to prevent or address an imminent hazard to life, health or
property of any person.
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3. Execution and effect of this NSHA

(@) Execution of this NSHA may take place by the RC and the Proponent
executing any number of counterparts of this NSHA, with all counterparts
together constituting the one instrument.

(b) If this NSHA is to be executed in counterparts, the Parties must execute
sufficient numbers for each of them to retain one instrument (constituted by the
counterparts).

() Notwithstanding the prior provisions of this clause 3, the Parties acknowledge
that, in order to avoid possible confusion, it is their intention that all Parties
shall execute one instrument (in sufficient copies for each Party to retain an
executed copy).

4, Term and termination

4.1 Commencement
This NSHA comes into force and effect as between the Proponent and the RC on the
date that the last of those Parties executes this NSHA.

4.2 Termination
This NSHA shall terminate on the occurrence of whichever of the following events is
first to occur:

(@) all Parties agree in writing to end this NSHA,

(b) asreferred to in clause 17.2(d), a court order is made to wind up either Party as
the result of an Event of Default.

4.3 Termination or de-registration of ILUA does not affect NSHA
Notwithstanding the termination or de-registration of the ILUA, this NSHA shall
continue to apply to the Parties with full force and effect, to the extent that this
NSHA has commenced under clause 4.1.

4.4 Survival of provisions and entitlements upon termination
This NSHA ceases to have any force or effect on and from the date of termination,
save that:

(@) any entitlements, obligations or causes of action which accrued under this
NSHA prior to termination survive termination;

(b) clauses 1, 4.4, 6, 12.7, 13, 18, 19, 21, 22, 25.2, 25.3, 25.4 and 25.6 survive
termination.
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5. Area to which this NSHA applies
This NSHA applies to the Agreement Area.
6. Authority, representations and warranties
6.1 RC representations and warranties
The RC represents and warrants, for the benefit of the Proponent, that:
(@) itisthe Regional Corporation for the Agreement Area; and
(b) it represents its Members in respect of Aboriginal Heritage matters within the
Agreement Area; and
(c) all conditions and things required by applicable law to be fulfilled or done
(including the obtaining of any necessary authorisations) in order to enable it
lawfully to enter into, exercise its rights and perform its obligations under, this
NSHA have been fulfilled or done; and
(d) it knows of no impediment to it performing its obligations under this NSHA.
6.2 Proponent representations and warranties
The Proponent represents and warrants, for the benefit of the RC and its Members,
that:
(@) itis authorised to enter into this NSHA; and
(b) all conditions and things required by applicable law to be fulfilled or done
(including the obtaining of any necessary authorisations) in order to enable the
Proponent lawfully to enter into, exercise its rights and perform its obligations
under, this NSHA have been fulfilled or done; and
(c) it knows of no impediment to the Proponent performing its obligations under
this NSHA.
6.3 Reliance on warranties
Each Party acknowledges that the other Parties have relied on the warranties
provided in clauses 6.1 or 6.2 (as the case may be) to enter into this NSHA.
6.4 Acknowledgement regarding legal advice
Each Party acknowledges that it has:
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(a)

(b)

had the benefit of legal advice in respect of this NSHA and the effect of it on
the rights, obligations and liabilities of each of the Parties to it; and

been provided with an opportunity to consider that advice and all of the
provisions of this NSHA before entering into it.

7. Cooperation regarding Aboriginal Sites and proposed

Activities

7.1 Early exchange of information — Program of Proposed Works

The Parties acknowledge the importance of an early exchange of information

between the Proponent and the RC about proposed Activities in the Agreement Area

to enable informed decisions to be made. In accordance with this objective:

(@ wherever practical, the Proponent shall provide the RC with a Program of
Proposed Works for which Activity Notices are likely to be provided in the
foreseeable future; and

(b) where, as a result of receiving the Program of Proposed Works the RC
becomes aware of any particular cultural heritage concern arising from a
proposal to conduct an Activity (including concerns as to the extent of the
proposed Activity and the number of sites that may be affected), the RC will
use its best endeavours to raise those concerns with the Proponent as soon as
practicable after receipt of the Program of Proposed Works.

7.2 Due Diligence Guidelines

(@) The Parties acknowledge the application of the Due Diligence Guidelines as
part of the assessment process for considering the impact of any proposed
Activity on Aboriginal Heritage; and

(b) Following the issuing of the Activity Notice if there is any doubt as to the
impact of any proposed Activity on Aboriginal Heritage after considering the
Due Diligence Guidelines, the Parties may seek the advice and assistance of
the Aboriginal Heritage Act Registrar or other relevant officer from DAA, with
respect to the provision of further information if appropriate.

7.3 No breach of Heritage Act

(@ Nothing in this NSHA purports to authorise any act or omission that would be
in breach of the Aboriginal Heritage Act.

(b) If the Proponent carries out any Activities through contractors, then the
Proponent shall ensure that such contractors are made aware of the obligations
of the Aboriginal Heritage Act and of this NSHA.
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8.1

8.2

The Activity Notice

Circumstances where no Activity Notice needs to be given

(a)

(b)

(©)

If the Proponent has reasonable grounds to form the opinion that no Survey is
required (taking into account the matters referred to in clause 8.1(b) and the
Due Diligence Guidelines), the Proponent may elect not to issue an Activity
Notice in respect of a proposed Activity Program.

The Proponent does not have to issue an Activity Notice where the Activities
proposed to be conducted consist entirely of:

0) Minimal Impact Activities; or

(i) Low Ground Disturbance Activities of a class that the RC has notified
in writing to the Proponent need not be the subject of an Activity
Notice.

If the Proponent has any doubt, including because of consideration of the Due
Diligence Guidelines, as to whether clauses 8.1(a) and 8.1(b) operate to exempt
the Proponent from issuing an Activity Notice, then the Proponent shall issue
the Activity Notice in any event.

Giving the Activity Notice

(a)

(b)

(©)

Except where clause 8.1(a) or (b) applies, if the Proponent intends to undertake
an Activity in the Agreement Area, it shall issue a notice in writing to the RC
in accordance with this clause 8.2 (Activity Notice).

The main purposes of an Activity Notice are:

(i) to provide adequate information to assist the RC to make an assessment as
to whether a Survey is required and if so, whether a Site Identification
Survey or a Site Avoidance Survey; and

(i) if a Survey is required, to provide information relevant to the conduct of
that Survey.

The Activity Notice:

shall contain:

(i) the basic information specified in part 1.1 of Schedule 4; and

(ii) the key statements and nominations specified in part 1.2 and the detailed
contents specified in part 1.3 of Schedule 4; and

may also contain:

(iii) the additional contents specified in part 2 of Schedule 4.
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(d)

(€)

()

(9)

If the Proponent omits to specify or nominate, in an Activity Notice, any of the
particular items referred to in parts 1.2 and 1.3 of Schedule 4, then the default
provisions provided in part 3 of Schedule 4 shall apply.

The Parties acknowledge that the Proponent may require compliance with the
DAA Guidelines where the Proponent envisages that it may wish to file an
Aboriginal Heritage Act Section 18 Application or Aboriginal Heritage Act
Section 16 Application.

The RC acknowledges that the inclusion in an Activity Notice of the matters
described in parts 1.2(c) to (f) of Schedule 4 does not prejudice any statement
by the Proponent that it considers that no Survey is required.

To avoid doubt, the Proponent may modify any aspect of the Activity Notice
up to the time of receiving the Activity Notice Response. Proposed
modifications to the Activity Notice after receipt of the Activity Notice
Response shall be discussed between the Parties but, acting reasonably, the RC
shall have the right to request a fresh Activity Notice instead of dealing with
the proposed modified Activity Notice. If a fresh Activity Notice is issued the
time limits in clause 16.1(a) shall apply as if that were a new Activity Notice.
The Proponent may also request any of the items referred to in part 1.2(f) of
Schedule 4 at any later time, in accordance with clause 12.2.

8.3 Considering the Activity Notice and deciding whether a Survey
is required

(@)

The RC will consider the Activity Notice and shall, within 15 Business Days
after receipt of such Activity Notice or modified Activity Notice, notify the
Proponent in writing as to whether the RC considers that a Survey is required
(Activity Notice Response). In coming to its decision the RC shall take into
account:

(i) the extent to which the Activity Program described in the Activity Notice
consists of Low Ground Disturbance Activities; and

(if) the extent to which the land and waters the subject of the Activity Notice
have been the subject of a previous Aboriginal Heritage Survey. In
considering this factor, the RC will consider whether it is clear from the
reported results of the previous Aboriginal Heritage Survey that the
Activities disclosed in the Activity Notice can be carried out without
damaging Aboriginal Heritage; and

(i) any relevant previous decisions by the RC under clause 8.3(b); and

(iv) any other matter the RC reasonably considers relevant, including if
appropriate a visit to the Agreement Area with representatives from the
Proponent and from DAA.
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(b) The Proponent shall be free to carry out any Activity in the Agreement Area
without conducting a Survey where:

(i) the RC so agrees in writing; or

(i) the RC waives its right under this NSHA to require a Survey of the
proposed Activity;

whether in an Activity Notice Response or otherwise.

(c) Either Party may request additional information from the other at any time to
enable discussion and proper consideration of the Activity Notice.

(d) If in its Activity Notice Response the RC indicates that it considers that a
Survey is required, then the Activity Notice Response shall set out the
following additional information:

(i) if different to the opinion given by the Proponent in the Activity Notice in
accordance with part 1.2(a) of Schedule 4 a statement of the extent to
which the Activity Program consists of Low Ground Disturbance
Activity, in the RC’s opinion; and

(it) if different to the nomination by the Proponent in the Activity Notice in
accordance with part 1.2(c) Schedule 4, a nomination of the RC's
proposed Survey Methodology; and

(iii) if different to the date or dates nominated by the Proponent in the Activity
Notice in accordance with part 1.2(e) of Schedule 4, a nomination of a
proposed Survey start date or finish date taking into account the
availability of the Aboriginal Heritage Service Provider, if contracted by
the RC; and

(iv) if practicable, and subject to clause 9.5(a), an estimate of costs to conduct
the Survey; and

(v) an election, or not, by the RC as to whether it will:
(A) contract the Aboriginal Heritage Service Provider; or

(B) perform the functions of the Aboriginal Heritage Service Provider
itself and, if so, whether it will need to contract a Principal
Aboriginal Heritage Consultant; and

(vi) if electing to contract the Aboriginal Heritage Service Provider, a
nomination of the RC’s preferred proposed Aboriginal Heritage Service
Providers and (if different to the Aboriginal Heritage Service Provider,)
Principal Aboriginal Heritage Consultants; and

(vii) if the RC does not elect either to be the Aboriginal Heritage Service
Provider or to contract the Aboriginal Heritage Survey Provider under
clause 8.3(d)(v), the names and contact details of the proposed Aboriginal
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Consultants for the Survey. If these details are not provided to the
Proponent either in the Activity Notice Response or within 10 Business
Days after the Survey Agreement Date, the Proponent may contact DAA
for details of persons identified by DAA who have previously been
recorded on the Aboriginal Heritage Register in relation to particular sites
in the Survey Area.

8.4 Disagreements following Activity Notice Response
If, following receipt by the Proponent of the Activity Notice Response, the Parties
are in disagreement on any matter concerning the conduct of a proposed Survey, the
Parties shall then endeavour to agree on all outstanding matters by following the
provisions of clause 9. To avoid doubt, until the Parties have consulted under clause
9 during the period of 20 Business Days referred to in clause 9.1(d), no Party is
entitled to invoke the dispute resolution provisions of clause 18 in respect of any
matter the subject of this clause 8.
9. Survey agreement and planning
9.1 Operation of this clause 9 — Survey Agreement Date
(@) Subject to clause 9.1(b), the date on which agreement is reached on all matters
referred to in clauses 9.2 to 9.7 (inclusive) is the Survey Agreement Date.
(b) If after receipt by the Proponent of the Activity Notice Response under clause
8.3(a) the Parties are in agreement about all matters regarding a proposed
Survey, then the date of receipt of the Activity Notice Response shall be
deemed to be the Survey Agreement Date referred to in clause 9.1(a).
() The Parties discussions under this clause 9 shall be conducted reasonably and
in good faith.
(d) The Parties shall ensure that the Survey Agreement Date occurs within 20
Business Days after the date of receipt by the Proponent of the Activity Notice
Response (Survey Agreement Period).
(e) If any of the matters referred to in clauses 9.2 to 9.7 (inclusive) cannot be
agreed during the Survey Agreement Period, then either Party may serve a
notice of Dispute in accordance with clause 18.9(a) on or after the first
Business Day after the expiry of the 20 Business Days comprising the Survey
Agreement Period referred to in 9.1(d).
9.2 Whether a Survey is required
(@) The Parties' discussions regarding whether a Survey is required will be guided
by the matters in clauses 8.3(a), and 9.2(b).
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(b) The following provisions shall apply to the Parties' discussions about whether
a Survey is required.

(i) Where no previous Aboriginal Heritage Survey (whether under this
NSHA or otherwise) has been undertaken in relation to the area of land
and waters the subject of the Activity Notice, there is a non-binding
presumption that a Survey is required unless otherwise agreed or waived
in accordance with clause 8.3(b).

(i) Where this NSHA does not deal with the particular circumstance as to
whether a Survey is required, there is a non-binding presumption that a
Survey is required.

(ili) Where a previous Aboriginal Heritage Survey (whether conducted under
this NSHA or otherwise) has, or if not clear, reasonably appears to have,
covered the area the subject of the Activity Notice, there is no
presumption either way as to whether a Survey is required. Subject to
confidentiality provisions, the Proponent must (if it is in their possession
or control) provide by way of notice a copy of the written report of the
previous Aboriginal Heritage Survey to the RC (if such copy has not
already been provided with the Activity Notice).

(iv) Subject to the presumptions in clauses 9.2(b)(i) and 9.2(b)(ii), and the
matters described in clause 9.2(b)(iii), in determining whether a Survey is
required, the Parties will have regard to the following matters:

(A) the nature of the Activities outlined in the Activity Notice; and

(B) whether there has been any previous Aboriginal Heritage Survey
and the age, methodology, participants, standard and results of that
survey; and

(C) the extent to which the land has been affected by previous ground
disturbing activities; and

(D) whether the Aboriginal Heritage Act Register discloses any
Aboriginal Sites on the land the subject of the Activity Notice; and

(E) any relevant matters relating to Noongar practices, laws and
customs; and

(F) any other relevant matters raised by any of the Parties.
9.3 Agreements regarding Low Ground Disturbance Activity

(@) The Parties’ discussions to confirm the extent of Low Ground Disturbance
Activity, and whether a Survey is required in respect of such Activity, will be
guided by the definition of Low Ground Disturbance Activity in this NSHA.
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(b) If the RC considers that a Survey in respect of any Low Ground Disturbance
Activity is required, then the RC and the Proponent will each use their
reasonable endeavours to address the concerns of the RC, by modifying the
proposed Low Ground Disturbance Activity to limit the impact it may have on
Aboriginal Heritage to the extent necessary to remove the need to conduct a

Survey.
9.4 Selection of Survey Methodology
The discussions between the RC and the Proponent about Survey Methodology shall
be conducted with a view to reaching agreement on a Survey Methodology that is fit
for purpose, having regard to the RC’'s concerns for the Survey Area and the
Activities proposed by the Proponent.
9.5 Estimate of costs of Survey when RC is contracting Aboriginal Heritage
Service Provider
Where the RC has elected to be the Aboriginal Heritage Service Provider or to
contract an Aboriginal Heritage Service Provider under 8.3(d)(v), the following
provisions apply:
(@) the Parties acknowledge that it may not always be possible for the RC or the
RC’s nominated Aboriginal Heritage Service Provider to provide an accurate
cost estimate at the time of providing an Activity Notice Response, and that a
cost estimate in many cases may need to be provided, or revised, following
resolution of all other matters under this clause 9.
(b) if an estimate of Survey costs has not been provided earlier, then the RC must
ensure that by the end of the Survey Agreement Period, the Aboriginal
Heritage Service Provider submits a written and itemised estimate of Survey
costs to the Proponent for approval by the Proponent (the Estimated Survey
Costs).
9.6 Selection of Aboriginal Heritage Service Provider and Principal
Aboriginal Heritage Consultant
(@) If the RC is contracting an Aboriginal Heritage Service Provider, and the RC’s
Activity Notice Response does not identify the RC’s nominated Aboriginal
Heritage Service Provider and (if different to the Aboriginal Heritage Service
Provider) the Principal Aboriginal Heritage Consultant, then the RC will advise
the Proponent of these nominations during the Survey Agreement Period.
(b) The Parties acknowledge that, if the RC is contracting an Aboriginal Heritage
Service Provider, the Proponent will not usually have any role in nominating
an Aboriginal Heritage Service Provider or a Principal Aboriginal Heritage
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9.7

10.

10.1

(©)

(d)

Consultant (if different), subject however to the rights of the Proponent under
clause 16.1(e) in the event of delays.

If the Proponent or the RC has reasonable concerns about the expense,
competence or impartiality of the Aboriginal Heritage Service Provider or the
Principal Aboriginal Heritage Consultant (as the case may be) to be contracted
by the RC or the Proponent (as the case may be), it may request the other Party
to consider another anthropologist, archaeologist or appropriately qualified
professional to act as Aboriginal Heritage Service Provider or the Principal
Aboriginal Heritage Consultant (as the case may be).

If the Parties cannot reach agreement on the Aboriginal Heritage Service
Provider or the Principal Aboriginal Heritage Consultant (as the case may be)
to be contracted by the RC or the Proponent within the Survey Agreement
Period, then in addition to and without limiting the Proponent's general rights
under clause 16.1(e), the RC or the Proponent (whichever is the non-
contracting party) may nominate an alternative proposed Aboriginal Heritage
Service Provider or Principal Aboriginal Heritage Consultant and the other
Party shall promptly respond to any such nomination and shall ensure that it
does not unreasonably withhold its approval to appointing such nominee as the
Aboriginal Heritage Service Provider or the Principal Aboriginal Heritage
Consultant (as the case may be).

Estimate of time for Survey commencement or completion

If following the Activity Notice Response and where the RC is contracting the
Aboriginal Heritage Service Provider the Parties are not in agreement about the date
of commencement of fieldwork for the Survey or the date of completion of fieldwork
for the Survey (as the case may be), then during the Survey Agreement Period, the
Parties shall agree on such date or dates.

Survey Team and commencement of Survey

Survey team

(@)

As soon as possible after the Survey Agreement Date, and where either the RC
or the Proponent is contracting the Aboriginal Heritage Service Provider, the
Aboriginal Heritage Service Provider, in conjunction with the Principal
Aboriginal Heritage Consultant if appointed, after receiving names and contact
details of the Aboriginal Consultants from the RC in accordance with
8.3(d)(vii), will organise a Survey Team (Survey Team), which shall consist
of:

(i) up to 8 Aboriginal Consultants, with appropriate experience and
authority, as are necessary, in the opinion of the Aboriginal Heritage
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(b)

(©)

(d)

(e)

Service Provider in consultation with the RC, to examine the Survey Area
and assist in the Survey; and

(ii) if considered necessary by the Aboriginal Heritage Service Provider and
agreed to by the Parties, an Aboriginal Heritage Liaison Officer, who will
be responsible for Survey logistics and on-ground operations; and

(iii) where considered necessary by the Aboriginal Heritage Consultants, the
RC or the Aboriginal Heritage Service Provider, and agreed to by the
Parties, another anthropologist of a specific gender; and

(iv) where the Survey being conducted is a Site Identification Survey, or
where considered necessary by the Aboriginal Heritage Service Provider
and agreed to by the Parties, including during the course of the Survey, an
archaeologist.

Where considered necessary by the Aboriginal Heritage Service Provider and
agreed to by the RC and the Proponent, more than one archaeologist may be
appointed to the Survey Team.

The number of paid Aboriginal Consultants to be appointed to the Survey
Team will not be more than the number specified in clause 10.1(a)(i) unless
particular circumstances can be demonstrated to exist including, for example:

(i) alarge number of registered Aboriginal Sites are known to exist within a
Survey Area and the number of Aboriginal people who have authority to
speak for those Aboriginal Sites and should be consulted about them is
greater than 8; and/or

(if) the Survey Area crosses the boundaries of two or more RCs.

In these circumstances the Proponent and the RCs must agree on the number of
additional Aboriginal Consultants for the Survey Team.

Additional Aboriginal Consultants may accompany the Survey Team but the
Proponent will not be liable for additional costs.

The Proponent may send one or two nominees with appropriate authority on
the Survey to assist the Survey Team conducting the Survey with provision of
information and requests where required.

10.2 Commencement and conduct of Survey
(@) If the RC is contracting the Aboriginal Heritage Service Provider, the RC will
use its, and must ensure that the Aboriginal Heritage Service Provider and the
Principal Aboriginal Heritage Consultant (if different to the Aboriginal
Heritage Service Provider) each uses its best endeavours to commence the
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Survey within the time agreed by the Parties, or in the absence of agreement
within 30 Business Days after the Survey Agreement Date unless clauses 11(c)
and 18.9 apply, in which case the time for commencement of the Survey will
be extended in accordance with the timeframes set out in the relevant clauses if
the Dispute is resolved.

(b) The RC and/or the Proponent (depending upon which is contracting the
Aboriginal Heritage Service Provider) will ensure that the Survey Team
observes and complies with any safety and other procedures and policies
implemented from time to time by the Proponent over the Survey Area. The
Proponent will provide the RC with details of and explain these procedures and
policies in order for the RC to provide these details and explain the procedures
and policies to the Aboriginal Consultants before the Survey commences. The
Proponent will also provide members of the Survey Team (and any other
attending members of the RC) with protective clothing and equipment if
reasonably necessary in all the circumstances. To the extent that the Proponent
has control of the Survey Area, the Proponent shall take such measures as are
practicable to ensure that the members of the Survey Team are not exposed to
hazards.

(c) The RC acknowledges that the members of the Survey Team are not employees
of the Proponent, and that the Proponent is not required to have insurance in
place for the protection of Survey Team members. The onus is on the Party
contracting the Aboriginal Heritage Service Provider to ensure that the
Aboriginal Heritage Service Provider has insurance in place to adequately
cover the Survey Team.

(d) The Survey Team will as appropriate in the circumstances:
(i) visit the Survey Area; and

(i) identify any Aboriginal Sites in the Survey Area or, in the case of a Site
Avoidance Survey, determine the area to be avoided due to the presence
of an Aboriginal Site; and

(iii) provide sufficient information to the Aboriginal Heritage Service
Provider, or any other heritage consultant accompanying the Survey
Team, to enable them to:

(A) record the external boundaries of all Aboriginal Sites or, in the
case of a Site Avoidance Survey, the area to be avoided due to the
presence of an Aboriginal Site, using a GPS; and

(B) record relevant Aboriginal Site information or, in the case of a
Site Avoidance Survey, the area to be avoided, on a Heritage
Information Submission Form; and
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© mark the external boundaries of identified Aboriginal Sites or, in
the case of a Site Avoidance Survey, the external boundaries of
the area to be avoided due to the presence of an Aboriginal Site,
on a map; and

(D) make recommendations for the protection and management of any
Aboriginal Site identified by the Survey Team; and

(E) generally, prepare a Survey Report that complies with the
requirements of clause 12.

() When in the field, and in response to Aboriginal Heritage concerns raised by
the Aboriginal Consultants, the representatives of the Proponent nominated
under clause 10.1(e):

(i) shall withdraw from discussion and inspections in order to ensure the
confidentiality of Sensitive Heritage Information or other information
pertaining to Aboriginal Sites; and

(i) may make modifications to the Activity Program and the Survey Team
will then proceed to assess the Aboriginal Heritage significance of the
modified Activity Program in accordance with the applicable Survey
Methodology.
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11. Payment for Surveys when the RC is contracting the
Aboriginal Heritage Service Provider

Where the RC has elected to contract an Aboriginal Heritage Service Provider or to
perform the functions of the Aboriginal Heritage Service Provider under clause
8.3(d)(v), the following provisions apply:

(@)

(b)

(©

(d)

(€)

(f)

The Proponent shall pay the costs and expenses of the Survey at the rates set
out in Schedule 5.

The Proponent agrees to pay 100% of the approved Estimated Survey Costs to
the RC:

(i)  within 10 Business Days before the commencement of the Survey, or

(i) within 10 Business Days after the approval of the Estimated Survey
Costs under clause 9.5(b),

whichever is the earlier (the Relevant Period).

If the Proponent fails to pay the Estimated Survey Costs within the Relevant
Period the RC may serve a notice of Dispute in accordance with clause 18.9(a)
on or after the first Business Day following the end of the Relevant Period.

The monies constituting the Estimated Survey Costs must be:

(1)  held by the RC in an account established specifically for survey costs at a
bank and must be kept separate from all other bank accounts of, or
monies received or held by, the RC; and

(i) used only for the payment of the Estimated Survey Costs and any
repayment to the Proponent under clause 11(e) or 11(g).

If the Survey is cancelled by the Proponent before it is completed, the part of
the Estimated Survey Costs that has been expended and any of the
disbursements that have been paid and cannot be recovered will be forfeited
and the balance will be refunded to the Proponent.

The RC must provide a tax invoice of the Survey costs to the Proponent that
reconciles the Estimated Survey Costs with the costs incurred. This tax invoice
must be accompanied by all relevant receipts and invoices, and any other
relevant supporting documentation, and must be certified as correct by the
chief executive officer of the RC or their delegate.
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(g) If the costs incurred are less than the Estimated Survey Costs, the RC shall
refund the balance of the monies paid in accordance with clause 11(b) to the
Proponent.

(h) If the costs incurred exceed the Estimated Survey Costs by 5% or less, the
Proponent shall pay the additional amount to the RC within 20 Business Days
of receiving a tax invoice (accompanied by all relevant receipts and invoices
and any other relevant supporting documentation) that must be certified as
correct by the chief executive officer of the RC or their delegate.

(i)  If the Proponent receives notification of revised costs from the RC under clause
12.2(b), the Proponent will pay 100% of any additional costs to the RC within
10 Business Days of their approval by the Proponent. Once paid, these monies
will be added to the Estimated Survey Costs and dealt with in accordance with
(c) = (h) above.

12. Survey Report
12.1  Timing of Preliminary Advice and Survey Report

After the last day of fieldwork for a Survey (Last Fieldwork Day) if either the
Proponent or the RC is contracting the Aboriginal Heritage Service Provider, the
Proponent or the RC, as the case may be, will ensure that Aboriginal Heritage
Service Provider or the Principal Aboriginal Heritage Consultant provides the Parties
with:

(@) Preliminary Advice (if requested by the Proponent in the Activity Notice or at
any other time under clause 12.2), as soon as reasonably practicable, and in any
event to the RC within 5 Business Days after the Last Fieldwork Day and, after
taking into account any comments from the RC, to the Proponent within 12
Business Days after the Last Fieldwork Day;

(b) adraft Survey Report (if requested by the Proponent in the Activity Notice or
at any other time under clause 12.2), as soon as reasonably practicable, and in
any event to the RC within 15 Business Days after the Last Fieldwork Day, to
enable the RC to comment on it; and after taking into account any comments
from the RC, to the Proponent within 25 Business Days after the Last
Fieldwork Day;

(c) afinal Survey Report, taking into account any comments from the Proponent
about any identified technical, factual or typographical errors or any issues of
non-compliance with the guidelines in part 1, part 2 and/or part 3 of Schedule
6, within 35 Business Days after the Last Fieldwork Day.

[xx] Proponent Standard Heritage Agreement Page 25

202



12.2

Requests for reports and compliance with DAA Guidelines at any time

(@)

(b)

Notwithstanding the relevant nominations by the Proponent in the Activity
Notice under:

(i)

(i)

(iii)

part 1.2(f)(i) and (ii) of Schedule 4 the Proponent may by notice in
writing at any time ask that the RC (if contracting the Aboriginal
Heritage Service Provider) request the Aboriginal Heritage Service
Provider to provide a Preliminary Advice or draft Survey Report.

part 1.2(f)(iii) of Schedule 4, the Proponent may by notice in writing at
any time advise the RC that it has become aware that an Aboriginal
Heritage Act Section 16 Application or an Aboriginal Heritage Act
Section 18 Application may need to be made and ask that the RC (if
contracting the Aboriginal Heritage Service Provider) request the
Aboriginal Heritage Service Provider to comply with the DAA
Guidelines when preparing the Survey Report. The Parties shall discuss
any changes required to matters previously agreed under clause 9 and
clause 10, to enable the Aboriginal Heritage Service Provider to comply
with the DAA Guidelines when preparing the Survey Report. If the
Parties cannot agree on any changes required, then either Party may serve
a notice of Dispute in accordance with clause 18.9(a) 5 Business Days
after receiving the notice in writing.

part 1.2(f)(iii) of Schedule 4, if the party contracting the Aboriginal
Heritage Service Provider is notified by the Aboriginal Heritage Service
Provider that they have become aware that an Aboriginal Heritage Act
Section 16 Application or an Aboriginal Heritage Act Section 18
Application may need to be made, the contracting Party shall by notice in
writing advise the other Party, and the Parties shall discuss any changes
required to matters previously agreed under clause 9 and clause 10, to
enable the Aboriginal Heritage Service Provider to comply with the DAA
Guidelines when preparing the Survey Report. If the Parties cannot
agree on any changes required, then either Party may serve a notice of
Dispute in accordance with clause 18.9(a) 5 Business Days after
receiving the notice in writing.

The Proponent acknowledges that a notification under clause 12.2(a)(i) — (iii),
may impact on the times and costs for the Survey, and, if the RC is contracting
the Aboriginal Heritage Service Provider, the RC shall ensure that any revised
times and costs (together with supporting documentation) are notified promptly
to the Proponent.
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12.3  Preliminary Advice

(@ The Preliminary Advice should provide sufficient information (without
disclosing any Sensitive Heritage Information) to allow the Proponent to know
whether to proceed or not with any Activities, with or without conditions.

(b) Upon receipt by the Proponent of the Preliminary Advice, and subject to any
reasonable recommendations in the Preliminary Advice, the Proponent may
commence the Activities described in the relevant Activity Program (except
any Activities indicated in the Preliminary Advice as potentially resulting in a
breach of the Aboriginal Heritage Act).

12.4  Contents of Survey Report

The Party contracting the Aboriginal Heritage Service Provider must ensure the
following:

(a) that the Aboriginal Heritage Service Provider or Principal Aboriginal Heritage
Consultant will, in consultation with the Survey Team, prepare a Survey Report
in accordance with the guidelines:

(1) inpartland part 2 of Schedule 6, where the Survey being conducted is a
Site Avoidance Survey; or

(i) in part 1 and part 3 of Schedule 6, where the Survey is a Site
Identification Survey.

(b)  where the Proponent has requested in writing (whether in the Activity Notice
or at any other time allowable under clause 12.2) that the Survey Report
complies with the DAA Guidelines and the Proponent envisages that it may
wish to file an Aboriginal Heritage Act Section 18 Application or Aboriginal
Heritage Act Section 16 Application, that the Aboriginal Heritage Service
Provider or Principal Aboriginal Heritage Consultant includes sufficient
information in the Survey Report to assist:

(i) the ACMC in considering an Aboriginal Heritage Act Section 18
Application; or

(it) the Aboriginal Heritage Act Registrar in considering an Aboriginal
Heritage Act Section 16 Application.

(c) thatin addition to the matters described in Schedule 6, the Survey Report:

(i) describes which aspects (if any) of the Activity Program described in an
Activity Notice, if carried out, would be likely to result in a breach of the
Aboriginal Heritage Act;

(i1) records sufficient information to enable the Proponent to plan and, subject
to the law and this NSHA to comply with the Aboriginal Heritage Act in
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the course of undertaking the things that are the subject of the Activity
Notice; and

(iii) complies with the DAA Guidelines.

12.5 Provision of Aboriginal Heritage Information to DAA
Following the preparation of the Survey Report:
(@) ifthe RC is the Aboriginal Heritage Service Provider it must provide: or
(b) if the RC is not the Aboriginal Heritage Service Provider the Party contracting
the Aboriginal Heritage Service Provider must ensure that the Aboriginal
Heritage Service Provider provides,
the following information to the Aboriginal Heritage Act Registrar:
(c) acopy of the Survey Report; and
(d) if Aboriginal Sites have been identified during the Survey, a Heritage
Information Submission Form (as attached at Schedule 7, or as amended from
time to time) with respect to each site.
12.6  Provision of Survey Information to DAA
(@) If the Proponent contracted the Aboriginal Heritage Service Provider, the
Proponent must, within 15 Business Days after the preparation of the Survey
Report, provide to the RC, in writing, the details required by items 24 and 25 of
Schedule 8.
(b) Subject to clause 12.6(a), following the preparation of the Survey Report the RC
must ensure that the information set out in Schedule 8 is provided to the
Aboriginal Heritage Act Registrar.
12.7 Reliance on Survey Report
The Parties each acknowledge that they may rely upon the contents of a Survey
Report.
13. Intellectual property
13.1 Intellectual property of the Proponent to be assigned to the RC
If the Proponent is contracting the Aboriginal Heritage Service Provider, the
Proponent assigns all intellectual property rights it holds in the Survey Report to the
RC upon its creation.
13.2 Licence to use Survey Report
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Subject to clause 19, the RC shall grant to the Proponent an irrevocable, transferable,
non-exclusive, royalty-free licence to use any Survey Report for the purposes of the
Proponent:

(@) conducting its Activities as set out in the Activity Notice; or

(b) seeking any necessary or desirable statutory approvals relevant to its Activities
including under the Aboriginal Heritage Act; or

(c) enforcing, defending or establishing its rights, including through court
proceedings, and complying with its obligations, under this NSHA or any
relevant statutory approvals.

14. Effect of NSHA on other Aboriginal Heritage Agreements

If the Proponent:

(@) has one or more Aboriginal Heritage Agreements (other than this NSHA) with
the RC or any of its Members, which were entered into prior to the Effective
Date (including ones entered into prior to the ILUA, and which is or are
specified in item 5 of Schedule 2; and

(b) the pre-existing Aboriginal Heritage Agreement applies to an Activity to which
this NSHA relates,

then the provisions of this NSHA shall prevail over the provisions of any such pre-
existing Aboriginal Heritage Agreement unless otherwise provided in item 6 of
Schedule 2.

15. Proponent must consult about Aboriginal Heritage Act
applications

(@ The Proponent shall not lodge an Aboriginal Heritage Act Section 16
Application or an Aboriginal Heritage Act Section 18 Application in respect of
any area within the Agreement Area without first giving the RC at least 30
Business Days' notice of its intention to do so.

(b) The Proponent must consult, including by making reasonable efforts to meet
with the RC, about any proposal that is the subject of such an Aboriginal
Heritage Act Section 16 Application or Aboriginal Heritage Act Section 18
Application.

(c) Prior to the ACMC considering the Aboriginal Heritage Act Section 18
Application or the Aboriginal Heritage Act Registrar considering the
Aboriginal Heritage Act Section 16 Application, as the case may be, the
Proponent must give reasonable notice to the ACMC (or the Aboriginal
Heritage Act Registrar as the case may be) and to the Aboriginal Heritage
Service Provider of the detail of the consultation that has taken place.
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16.

16.1

(d)

Subject to clause 15(a), nothing in this NSHA prevents the Proponent lodging
an Aboriginal Heritage Act Section 16 Application or an Aboriginal Heritage
Act Section 18 Application.

Time limits

Time for compliance and consequences of non-compliance

(@)

(b)

(©)

(d)

The Parties, as applicable, must each meet the time limits imposed under the
following provisions of this NSHA:

(i) the receipt by the Proponent of an Activity Notice Response (clause
8.3(a)); and

(if) subject to clauses 9.1(e) and 18.9, the reaching of the Survey Agreement
Date within the Survey Agreement Period (clause 9.1(d)); and

(iii) the commencement of fieldwork for a Survey (clause 10.2(a)) and the
agreed date (if any) for completion of the fieldwork for a Survey (clauses
8.3(d)(iii)) or 9.7; and

(iv) the receipt by the Proponent of the Preliminary Advice following
completion of a Survey (clause 12.1(a)); and

(v) the receipt by the RC and by the Proponent of the draft Survey Report
(clause 12.1(b));

(vi) the receipt by the Proponent of the final Survey Report (clause 12.1(c)).

The time limits on the steps referred to in clause 16.1(a) may be extended by
agreement in writing between the Parties. Any such agreed extension will
apply only to a single Activity Program, unless expressly agreed otherwise in
the written agreement under this clause.

To avoid doubt, any failure to comply with the time limits for the steps
described in clause 16.1(a) does not give a Party a right to terminate this
NSHA, but failure to comply with those time limits has the consequences
described in the following provisions of this clause 16.1.

If the RC does not meet, or, if the RC is contracting the Aboriginal Heritage
Service Provider, fails to ensure that the Aboriginal Heritage Service Provider
meets, any applicable time limits on the steps listed in clause 16.1(a), then the
Proponent may provide a written notice to the RC, with such a notice to
nominate a date by which the non-compliance with the time limits must be
rectified. The date nominated by the Proponent must allow a reasonable
period, in all the circumstances, for rectification of the non-compliance with
the time limits, and in any event the date must not be less than 10 Business
Days after the date on which the notice of non-compliance is sent.
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(e) If the RC fails to comply with a notice sent by the Proponent under clause
16.1(d), then the Proponent may notify the RC that the Proponent is no longer
bound by clauses 9 to 12 inclusive of this NSHA in respect of the relevant
Activity Program with effect from the date on which the RC receives the latter
notice. The Proponent may then at its election:

(i) decide not to proceed with the relevant Activity Program; or

(ii) after seeking the advice and assistance of the Aboriginal Heritage Act
Registrar or other relevant officer from DAA if appropriate, make
alternative arrangements for the carrying out of Aboriginal Heritage
Surveys, including appointing an independent anthropologist or
archaeologist, or other appropriately qualified professional, to conduct
such surveys.

(f) If the Parties to a Dispute referred to mediation under clause 18.9 fail to
resolve that Dispute, then the Proponent may notify the RC that the Proponent
is no longer bound by clauses 9 to 12 inclusive of this NSHA in respect of the
relevant Activity Program with effect from the date on which the RC receives
the latter notice. The Proponent may then at its election:

(i) decide not to proceed with the relevant Activity Program; or

(it) after seeking the advice and assistance of the Aboriginal Heritage Act
Registrar or other relevant officer from DAA if appropriate, make
alternative arrangements for the carrying out of Aboriginal Heritage
Surveys, including appointing an independent anthropologist or
archaeologist, or other appropriately qualified professional, to conduct
such surveys.

() In the circumstances described in clauses 16.1(e) and (f), where the Proponent
makes arrangements for an Aboriginal Heritage Survey to be conducted by an
independent anthropologist, archaeologist or other professional, then:

(i) the Proponent shall inform the RC of the alternative arrangements made
(including any advice and assistance obtained from DAA); and

(i) the RC shall not have any claim against the Proponent arising from the
making of those alternative arrangements.

(n) To avoid doubt:

(i) the effect of this clause 16.1 is not limited by any dispute resolution
processes under clause 18 of this NSHA other than those set out in clause
18.9, and in particular the time limits on the steps referred to in clause
16.1 continue to apply where a dispute resolution process is commenced
under clause 18.1; and
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(ii) the dispute resolution provisions in clause 18 of this NSHA do not apply
to any decision by the Proponent to issue a notice of non-compliance
under clause 16.1(d). However, the Proponent may elect, by notice in
writing to the RC, to allow use of the dispute resolution provisions in
clause 18.

(i)  The Proponent will act reasonably in asserting its rights under this clause 16.1.

16.2 Justifiable delay

(a) Delay caused by any event of Force Majeure or Aboriginal Cultural Business
notified under clause 24 will be excluded from the time limits referred to in
clause 16.1.

(b) A Party asserting the existence of a delay to which clause 16.2(a) applies must
advise the other Party of that delay and take reasonable steps to mitigate that
delay.

17. Default and enforcement
17.1  Interpretation
(@ Inthis clause 17 a reference to a Party means a party to the default or dispute.
(b) An Event of Default occurs where a Party:
(i)  breaches an obligation under this NSHA,; or
(i) commits an Insolvency Event.
17.2  Default

(a) If a Party (the Defaulting Party) commits an Event of Default, the other Party
(the Non-defaulting Party) may serve a notice (Default Notice) on the
Defaulting Party specifying the Event of Default and, on receiving the Default
Notice, the Defaulting Party must remedy the Event of Default within 5
Business Days after receiving the Default Notice.

(b) If the Event of Default is of the kind described in clause 17.1(b)(ii) and applies
to the RC, then the RC shall as soon as possible notify the Proponent:

Q) that the Event of Default has occurred; and
(i)  of the appointment of any administrator, receiver or manager to
manage the affairs of the RC; and
(iii)  when the relevant Event of Default ceases to exist.
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(c) If the Event of Default is of the kind described in clause 17.1(b)(ii) and applies
to the Proponent, then the Proponent shall as soon as possible notify the RC:

Q) that the Event of Default has occurred; and

(i)  of the appointment of any administrator, receiver or manager to
manage the affairs of the Proponent; and

(iii)  when the relevant Event of Default ceases to exist.

(d) Where the Event of Default results in a court order to wind up either Party, this
NSHA shall by force of this clause terminate with effect from the date of the
court order.

(e) The Non-defaulting Party may, by notice in writing to the Defaulting Party,
suspend the performance of its obligations and the Defaulting Party’s rights
under this NSHA until either clause 17.2(a) is complied with or the Event of
Default no longer exists, as applicable.

() Any remedy exercised under this clause 17 is without prejudice to any other
rights a Party may have under this NSHA or otherwise at law (including the
right to seek interlocutory relief and specific performance).

18. Dispute resolution
18.1  No arbitration or court proceedings
(@) Subject to clause 18.1(b) and 18.9, if a dispute arises under this NSHA
including a dispute in respect of this clause 18.1 (Dispute), a Party must
comply with clauses 18.2 to 18.4 before commencing arbitration or court
proceedings (except proceedings for urgent interlocutory relief).
(b) The provisions of this clause 18 are subject to clause 8.4.
18.2  Notification
A Party claiming a Dispute has arisen must give the other Parties to the Dispute
notice setting out details of the Dispute.
18.3  Parties to resolve Dispute
During the 20 Business Days after a notice is given under clause 18.2 (or longer
period if the Parties to the Dispute agree in writing), each Party to the Dispute must
use its reasonable endeavours to resolve the Dispute. If the Parties cannot resolve the
Dispute within that period, any Party to the Dispute may request that the Dispute be
referred to a mediator and, if a Party so requests, the Dispute must be referred to
mediation in accordance with clause 18.4.
[xx] Proponent Standard Heritage Agreement Page 33

210



18.4 Mediation

(@)

(b)

(©)

(d)

(€)

If the Parties to the Dispute cannot agree on a mediator within 10 Business
Days after a request under clause 18.3, the chairman of LEADR will appoint a
mediator at the request of either Party.

The role of the mediator is to assist in negotiating a resolution of the Dispute.
A mediator may not make a binding decision on a Party to the Dispute except
if the Party agrees in advance in writing.

Any information or documents disclosed by a Party under this clause 18:

Q) must be kept confidential; and

(i) may only be used to attempt to resolve the Dispute.

Each Party to a Dispute must pay its own costs of complying with this clause
18.4. The Parties to the Dispute must equally pay the costs of any mediator.

The Parties will engage in the mediation process in good faith and with the aim
of reaching a resolution of the Dispute. If the Parties fail to achieve a
resolution of the Dispute by mediation within 20 Business Days of the
appointment of a mediator under this clause, or such further time as is agreed
by the Parties, any Party may take such action as it considers appropriate,
including (subject to clause 18.6) referring the matter to arbitration or
commencing legal proceedings.

18.5 Arbitration

(@)

(b)

(©)

(d)

(€)

If the Parties to a Dispute have complied with clauses 18.2 to 18.4 then the
Dispute may be referred to arbitration by either Party under the Commercial
Arbitration Act 2012 (WA).

The arbitration will be held within the Agreement Area or any other place
agreed by the Parties.

The Parties shall appoint a person agreed between them to be the arbitrator of
the Dispute.

If the Parties fail to agree on a person to be the arbitrator under clause 18.5(c),
then the Parties shall request the President of the Law Society of Western
Australia to appoint an arbitrator who has experience in the area of the Dispute
and in Indigenous cultural matters.

Any Party to a Dispute may appeal to the Supreme Court of Western Australia
on any question of law arising out of an interim or final award in the
arbitration.
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18.6

18.7

18.8

18.9

Breach of this clause

If a Party to a Dispute breaches clauses 18.1 to 18.4, the other Parties to the Dispute
do not have to comply with those clauses in relation to the Dispute before starting
court proceedings.

Obligations continue

Subject to clause 18.8, if a Dispute is referred for mediation or arbitration under any
part of this clause 18 or court proceedings are started in respect of it, the Parties
must, during the period of such mediation, arbitration or litigation and pending the
making of a decision, determination or judgment as the case may be, continue to
perform their respective obligations under this NSHA so far as circumstances will
allow and such performance will be without prejudice to the final decision,
determination or judgment made in respect of the matter in dispute.

Extension of time

Without prejudice to the power of a mediator, arbitrator or court to grant any
extension of any period or variation of any date referred to in this NSHA, in order to
preserve the rights of a Party to a Dispute, the Parties to the Dispute will consult with
each other and use all reasonable endeavours to agree such extension or variation so
required.

Dispute in relation to clauses 9, 11(b) or 12.2(a)(ii) and (iii)

(@ A Party claiming a Dispute has arisen in relation to any matter to be agreed
under clauses 9, 11(b), or 12.2(a)(ii) and (iii) must give the other Parties to the
Dispute notice setting out details of the Dispute, and at the same time as the
notice is served upon the other Parties must request the chairman of LEADR to
appoint a mediator within 5 Business Days.

(b) The role of the mediator with respect to a Dispute arising in relation to any
matter to be agreed under clauses 9, 11(b), or clause 12.2(a)(ii) and (iii), is to
assist in negotiating a resolution of the Dispute. A mediator cannot make a
binding decision on a Party to the Dispute except if the Party agrees in advance
in writing.

(c) Any information or documents disclosed by a Party under this clause 18.9:

Q) must be kept confidential; and
(i) may only be used to attempt to resolve the Dispute.

(d) Each Party to a Dispute must pay its own costs of complying with this clause
18.9. The Parties to the Dispute must equally pay the costs of any mediator.

(e) The Parties will engage in the mediation process in good faith and with the aim
of reaching a resolution of the Dispute. To the extent possible, all issues
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identified under clauses 9, 11(b), and 12.2(a)(ii) and (iii) should be dealt with
and resolved in the one mediation.

(F)  If the Parties fail to achieve a resolution of the Dispute by mediation within 15
Business Days of the appointment of a mediator under this clause, or such
further time as is agreed by the Parties, the provisions of clause 16.1(f) — ()

will apply.
19. Confidentiality
19.1 Confidential information

Each Party agrees that the following information disclosed by one Party (Disclosing

Party) to another Party (Receiving Party) is confidential (Confidential

Information) and may not be disclosed except in accordance with clause 19.2:

(@) information disclosed during the course of a Survey and the contents of any
Survey Report provided under this NSHA, including any Sensitive Heritage
Information; and

(b) information given by the Proponent to the RC in respect of the Activities of the
Proponent where the Proponent advises the RC that the relevant information is
confidential; and

(c) any other information disclosed by one Party to another under this NSHA
which is identified by the Disclosing Party as confidential,

but not including information:

(d) the Receiving Party, prior to disclosure, already knew or created (whether
alone or jointly with any third person) independently of the Disclosing Party;
or

(e) that is public knowledge (otherwise than as a result of a breach of
confidentiality by the Receiving Party or any of its permitted disclosees).

19.2  Permitted disclosure
(@) Subject to clauses 19.2(b) and 19.2(c), a Receiving Party may disclose
Confidential Information:
(i) if it has the prior consent of the Party which provided the information;
(if) to the extent required by any law or applicable securities regulation or
rule;
(iii) to the extent that the information is reasonably necessary for any
processes or applications or related to any statutory approvals;
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(iv) in connection with any dispute or litigation concerning this NSHA or its
subject matter;

(v) to the Receiving Party’s members, officers, employees, agents, auditors,
advisers, financiers, consultants, contractors, joint venturers, partners and
related bodies corporate, or an Aboriginal Heritage Service Provider or
Principal Aboriginal Heritage Consultant appointed under this NSHA;

(vi) where the Receiving Party is the Proponent, to a bona fide proposed
assignee of the Proponent’ s rights or obligations under this NSHA,;

(vii) where the disclosure is for the purpose of managing or planning any
existing, planned or potential Activity;

(viii) to a proposed registered native title body corporate assignee of the RC’s
rights, title and interests under this NSHA,;

(ix) inaccordance with clauses 12.5 and 12.6;

(x) where disclosure is required by the Proponent to any judicial, legislative
or executive arm of the Government of Western Australia or of the
Commonwealth of Australia; and

(xi) as otherwise permitted or required by the terms of this NSHA.

(b) To avoid doubt, where the Confidential Information is contained in a Survey
Report, then the Proponent may disclose that Confidential Information to the
DAA and ACMC, including for the purposes of the Proponent:

() making an Aboriginal Heritage Act Section 16 Application or an
Aboriginal Heritage Act Section 18 Application;

(i) providing a copy of each Survey Report to the DAA for DAA’s
collection of Aboriginal Heritage Survey reports; and

(iii) seeking any necessary or desirable statutory approvals or enforcing,
defending or establishing its rights, including through court proceedings,
under this NSHA or any relevant statutory approvals, including under the
Aboriginal Heritage Act.

(c) To avoid doubt, except for the circumstances described in clause 19.2(b),
disclosure of Sensitive Heritage Information may only occur if the RC consents
to the form and content of the disclosure or the disclosure is required by any
law or applicable securities regulation or rule.

(d) The RC must inform the Proponent of any information contained in a Survey
Report, which comprises Sensitive Heritage Information.
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19.3

Disclosure requirements

Before making any disclosure to a person under clause 19.2, the Receiving Party

must:

(@)

(b)

(©)

in each case, inform the entity or person to whom the Confidential Information
is being disclosed of the Receiving Party's obligations under this NSHA;

at least 10 Business Days before any disclosure, notify the Disclosing Party of
its intention to disclose the Confidential Information and give the Disclosing
Party a reasonable opportunity to take any steps that that Party considers
necessary to protect the confidentiality of that information; and

in the case of a disclosure to a person or entity under clauses 19.2(a)(v),
19.2(a)(vi), 19.2(a)(vii), or 19.2(a)(viii), but with the exception of employees
or officers of a Receiving Party, procure that the person or entity executes a
deed with the Disclosing Party in such form acceptable to the Disclosing Party
(acting reasonably) imposing on the person or entity an undertaking of
confidentiality having substantially similar effect as this clause 19.

20. Assignment
20.1 Generally
Neither the RC nor the Proponent may assign, transfer, novate or otherwise dispose
of its rights, title, obligations or interests under this NSHA except in accordance with
this NSHA.
20.2  Assignment or Novation by Proponent
(@) The Proponent may from time to time assign or transfer all or part of its rights,
title, and interests under this NSHA to any person (whether by farm out, joint
venture, sale or otherwise) where the Proponent is assigning all or part of its
interest in the tenure in the Agreement Area to which this NSHA applies.
(b) Before such assignment or novation, the Proponent must:
(i) give the RC at least 20 Business Days notice prior to the proposed
assignment or novation;
(it) provide a draft of the proposed deed of assignment or novation for the
RC's approval, which approval must not be unreasonably withheld, and
the Proponent must take into account any reasonable amendments put
forward by the RC;
(iii) within 20 Business Days after receiving the RC's approval to the terms of
the draft deed of assignment or novation provide to the RC either:
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(©)

(A) the deed of assignment in the form approved by the RC executed by

(B)

the outgoing Proponent and the incoming proponent in favour of the
RC by which the assignee agrees to be bound, alone or jointly with
the Proponent, by the provisions of this NSHA and to assume,
observe and perform (alone or jointly with the Proponent) the rights
and obligations of the Proponent under this NSHA to the extent of
the rights, title and interest assigned in accordance with clause
20.2(a); or

the deed of novation in the form approved by the RC executed by the
outgoing Proponent and the incoming proponent in which the
incoming proponent agrees to obtain the rights and obligations of the
Proponent under this NSHA, the incoming proponent being bound
by this NSHA and the outgoing Proponent being released from its
obligations under this NSHA to the extent of the rights, title and
interest transferred in accordance with clause 20.2(a); and

The RC will then execute the deed of assignment or the deed of novation as the
case may be and return copies of the fully executed deed to both the outgoing
Proponent and the incoming proponent.

20.3 Assignment by RC

(a)

(b)

The RC must assign its rights, title and interests under this NSHA to a
replacement Regional Corporation if:

(i)

(i)

a replacement Regional corporation is appointed by the Noongar Boodja
Trustee as the Regional Corporation for land and waters including the
land and waters within the Agreement Area; and

the replacement Regional Corporation agrees to enter into a deed, in a
form acceptable to the Proponent (each acting reasonably), by which it
agrees to be bound by this NSHA and to assume all of the RC's
obligations under this NSHA, and provides a copy of that deed to the
Proponent.

If the requirements of clause 20.3(a)(i) and (ii) are satisfied, the Regional
Corporation must do all other things necessary to give effect to the assumption
by the replacement Regional Corporation of the obligations under this NSHA.

20.4  Effect of Assignment or Novation

(@ Once an assignment or novation by a Proponent of all or any part of its rights,
title and interests under this NSHA has occurred under clause 20.2, then the
assigning or outgoing Proponent will be deemed to have been released to the
extent of the assignment or transfer from all claims and liabilities arising under
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(b)

(©)

or in respect of this NSHA arising after the effective date of the assignment or
novation, but without affecting any claim or liability arising prior to such date.

Once an assignment of this NSHA has occurred under clause 20.3, the
assigning RC will be deemed to have been released, to the extent of the
assignment from all claims and liabilities arising under or in respect of this
NSHA arising after the effective date of the assignment, but without affecting
any claim or liability arising prior to such date.

Unless otherwise agreed by the Parties in writing or required by law, an
assignment under this clause 20 shall not affect the operation of this NSHA.

20.5 No encumbrance

(@) Except as permitted by clause 20.5(b), no Party may grant an encumbrance,
mortgage or charge in respect of the whole or any part of its rights, title and
interests under this NSHA.

(b) The Proponent may with the prior written consent of the RC grant an
encumbrance, mortgage or charge in respect of the whole or any part of its
rights, title and interests under this NSHA provided that clause 20.2 shall apply
with necessary changes to any assignment upon enforcement of such
encumbrance, mortgage or charge.

21. Notices

Any notice:

(@ must be in writing and signed by a person duly authorised by the sender; and

(b) must be delivered to the intended recipient by registered post or by hand or fax
to the intended recipient's address or fax number specified in Schedule 1 (or the
address in Western Australia or fax number last notified in writing by the
intended recipient to the sender, including where so notified in an Activity
Notice given to the RC under clause 8.2);

(c) will be taken to be received by the recipient:

(i) inthe case of delivery in person, when delivered; and
(if) in the case of delivery by post, 2 Business Days after the date of posting;
and
(iii) in the case of delivery by fax, on receipt by the sender of a transmission
control report from the despatching machine showing the relevant number
of pages and the correct destination fax machine number of name of
recipient and indicating that the transmission has been made without
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error, but if the result is that a notice would be taken to be given or made
on a day that is not a Business Day or at a time that is later than 4.00pm
(local time), it will be taken to have been duly given or made at 9.00am
on the next Business Day.

22. GST

22.1 Interpretation
Words capitalised in this clause 22 and not otherwise defined have the meaning
given in the GST Act.

22.2 GST payable

(@ Where an amount of Consideration is payable for a Taxable Supply made
under this NSHA (whether that amount is specified or can be calculated in
accordance with this NSHA), it does not include GST and must be increased by
the GST Rate.

(b) The Party making a Taxable Supply under this NSHA must issue a Tax Invoice
or Adjustment Note to the Recipient in accordance with the GST Act.
Notwithstanding any provision to the contrary in this NSHA, payment will be
due within 20 Business Days of a Party receiving a Tax Invoice in accordance
with this clause 22.

(c) If any Party has a right to be reimbursed or indemnified for any cost or expense
incurred under this NSHA, that right does not include the right to be
reimbursed or indemnified for that component of a cost or expense for which
the indemnified Party can claim an Input Tax Credit.

(d) A Party may issue a Recipient-created Tax Invoice in respect of payment made
to it by the other Party.

23. Costs and duties
(@ The Proponent shall bear any duties or fees or taxes of a similar nature
associated with this NSHA.
(b) Each Party shall bear their own costs including legal costs associated with the
negotiation, drafting and execution of this NSHA.
24. Force Majeure and Aboriginal Cultural Business

(@) If a Party is prevented in whole or in part from carrying out its obligations

under this NSHA as a result of an event of Force Majeure or Aboriginal
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Cultural Business, it must promptly notify the other Party accordingly. The
notice must:

(i) specify the obligations it cannot perform;

(if) sufficiently describe the event of Force Majeure or Aboriginal Cultural
Business;

(iii) estimate the time during which the Force Majeure or Aboriginal Cultural
Business will continue; and

(iv) specify the measures proposed to be adopted to remedy or abate the Force
Majeure or the delay caused by the Aboriginal Cultural Business.

(b) Following this notice, and while the Force Majeure or Aboriginal Cultural
Business continues, this NSHA shall nevertheless continue and remain in force
and effect but the obligations which cannot be performed because of the Force
Majeure or Aboriginal Cultural Business will be suspended, and any time limit
for performance of those obligations will be extended by the period of the
Force Majeure or Aboriginal Cultural Business.

(c) The Party that is prevented from carrying out its obligations under this NSHA
as a result of an event of Force Majeure or Aboriginal Cultural Business must
take all action reasonably practicable to mitigate any loss suffered by the other
Party as a result of its failure to carry out its obligations under this NSHA.

25. General
25.1 Review and variation
Where this NSHA is to be amended or varied, then this NSHA may only be amended
or varied by a document in writing signed by each of the Parties to the agreed
amendment or variation.
25.2  Entire agreement
Subject to clause 14, this NSHA constitutes the entire agreement between all of the
Parties as to its subject matter and, in relation to that subject matter, supersedes any
prior understanding or agreement between any of the Parties and any prior condition,
warranty, indemnity or representation imposed, given or made by a Party.
25.3 Governing law and jurisdiction
(@ This NSHA is governed by the law applicable in the State of Western
Australia.
(b) Each Party irrevocably and unconditionally submits to the non-exclusive
jurisdiction of the courts of Western Australia.
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25.4

25.5

25.6

25.7

Severance

If any provisions of this NSHA is void, voidable by any Party, unenforceable or
illegal according to the law in force in the State of Western Australia, it shall be read
down so as to be valid and enforceable or if it cannot be so read down, the provision
(or where possible the offending words), shall be severed from this NSHA to the
extent necessary unless it would materially change the intended effect and objectives
of this NSHA.

Waiver

A right or power under this NSHA shall only be deemed to be waived by notice in
writing, signed by the Party waiving the right or power, and:

(@ no other conduct of a Party (including a failure to exercise, a delay in
exercising or a partial exercise of a right or power or any forbearance or
indulgence granted by one Party to another Party in respect of a right or power)
operates as a waiver of the right or power or otherwise prevents the exercise of
that right or power; and

(b) a waiver of a right or power on one or more occasions by a Party does not
operate as a waiver of that right or power if it arises again in the future or
prejudices that Party’s other rights or powers or future rights or powers in
respect of the right or power waived; and

(c) the exercise of a right or power does not prevent any further exercise of that
right or power or of any other right or power.

No merger

The rights and obligations of the Parties will not merge on the completion of any
transaction contemplated by this NSHA. They will survive the execution and
delivery of any assignment or other document entered into for the purpose of
implementing a transaction.

Further action

Each Party must use all reasonable efforts to do all things necessary or desirable to
give full effect to this NSHA and the matters contemplated by it.
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Schedule 1 — Party Details

(Clause 21 Notices)

[XX —Insert RC's name] Address: [XX —Insert RC's address in
Notice details Western Australia]

Fax No: [XX —Insert RC's fax details]
[XX —Insert Proponent's name]  Address: [XX — Insert Proponent's address in
Notice details Western Australia]

Fax No:  [XX —Insert Proponent's fax details]
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Schedule 2 — Detalls of ILUA and Pre-existing
Aboriginal Heritage Agreements

Item No. | Item Description Details

Details of ILUA (as recorded on the Register of Indigenous Land Use Agreements)
Item 1 Short name of ILUA [XX]

Item 2 National Native Title Tribunal file no. | [XX]

Iltem 3 Date registered [XX]

Iltem 4 Local government region(s) [XX]

Pre-existing Aboriginal Heritage Agreements

Item 5 Details of all pre-existing Aboriginal [XX —insert sufficient details of prior
Heritage Agreements to which clause | agreements]
14 applies.

Item 6 List of provisions of a pre-existing [XX —insert sufficient details of prior

Aboriginal Heritage Agreement which
will prevail over this NSHA (if the
entire pre-existing Aboriginal Heritage
Agreement prevails, write ‘whole
agreement’).

agreements]
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Schedule 3 — Agreement Area

(Clause 1.1 Definition of Agreement Area)

[XX — Insert map and written description which clearly identifies the area to which this
NSHA relates]
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Schedule 4 — Contents of Activity Notice

Part 1 — Primary contents of Activity Notice

(Clause 8.2 Giving the Activity Notice)

11

Basic information

Every Activity Notice must contain:

(@)

(b)

1.2

a statement that it is an Activity Notice issued under this NSHA (by reference to the
name of the ILUA as set out in item 1 of Schedule 2);
the name of the Proponent, and:

(1) an address in Western Australia for service of notices, under this NSHA, on the
Proponent (if no address for service has previously been given by the Proponent);
and

(i) ~ full contact details for a primary contact person within the Proponent (if a body
corporate).

Key statements and nominations under clause 8.2

(Clause 8.2(c)(ii))

Every Activity Notice must, subject to clause 8.2(f), contain the following required key
statements:

(@)

a statement of the extent to which the Activity Program consists of Low Ground
Disturbance Activity, in the opinion of the Proponent; and

(b) a statement of whether the Proponent considers that a Survey is required (taking into
consideration the matters referred to in clauses 8.1(b) and 8.3); and
(c) anomination, by the Proponent, of a preferred Survey Methodology, being either a Site
Avoidance Model or a Site Identification Model; and
(d) where a Site Avoidance Model is nominated, a statement of whether the Proponent
requires any Survey to be conducted in respect of:
(i) only the area or areas to be impacted by specific Activities as described and
mapped in the Activity Notice; or
(i) a broader area or areas, encompassing the Activities and surrounding land as
described and mapped in the Activity Notice; and
(e) anomination, by the Proponent, of a proposed Survey fieldwork start date or end date;
and
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(f)  anomination, by the Proponent, as to whether it requires:

(i) aPreliminary Advice (see clause 12.1(a));
(i) adraft of the Survey Report (see clause 12.1(b));

(iii) an Aboriginal Heritage Act Section 16 Application or an Aboriginal Heritage Act
Section 18 Application (if known at the relevant time) (see clause 8.2(e)).

Where any of those key statements are omitted, Part 3 of this Schedule 4 provides default
provisions.

1.3 — Detailed contents of Activity Notice
(Clause 8.2(c)(ii))

In accordance with clause 8 of this NSHA, the purpose of the information provided in and
with the Activity Notice is to determine whether a Survey is required and if so, its nature and
extent. In order to facilitate this objective, an Activity Notice must contain the following
additional details where applicable:

(@ a map showing clearly the area the subject of the Activity Notice, identifying the
location of the area the subject of the Activity Notice within the Agreement Area and
including scale, zone and north point, as well as nearby towns, roads and landscape
features; and

(b) aerial photographs (if available) or smaller scale maps of the area the subject of the
Activity Notice which must contain UTM Grid Coordinates (eastings and northings),
datum, north point and, where applicable, land tenure details such as parcel identifier,
plan or lot, reserve numbers, and coordinates and/or polygon defining the area the
subject of the Activity Notice; and

(c) where applicable, identifying numbers (or other identifying information) of each tenure
to which the Activity Notice relates; and

(d) all known vehicular access routes to the area the subject of the Activity Notice; and

(e) any ground disturbing notice provided to any government agency including (where
mining exploration Activities are proposed) to the District Mining Engineer; and

(f)  details of any Activity Program, and the area and level of potential Activity, on the area
the subject of the Activity Notice; and

(g) the techniques and types of infrastructure, items of equipment and vehicles to be used in
relation to any proposed Activity; and
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(h) the approximate number of personnel who will be involved in any proposed Activity;
and

(i) any water, biological or other materials or resources proposed to be obtained from the
area the subject of the Activity Notice, in relation to any proposed Activity.

()  Where any of the detailed content is omitted, the default provisions of Part 3 of this
Schedule 4 will apply.

Part 2 — Additional contents of Activity Notice
(Clause 8.2(c)(iii))
An Activity Notice may also set out:

(@) whether there has been any previous Aboriginal Heritage Survey and, subject to any
confidentiality restrictions, the age, methodology, participants, standard and results of
that survey. If a written report of that previous Aboriginal Heritage Survey is in the
possession or control of the giver of the Activity Notice, then (subject to confidentiality
provisions) the Activity Notice shall be accompanied by a copy of the written report;
and

(b) the extent to which the area the subject of the Activity Notice has been affected by
previous ground disturbing activities; and

(c) whether the Aboriginal Heritage Act Register discloses any Aboriginal Sites on the area
the subject of the Activity Notice; and

(d) any additional information which explains what sort of Survey outcome is being sought
(if a Survey is required), including whether an Aboriginal Heritage Act Section 16
Application or an Aboriginal Heritage Act Section 18 Application is intended to be
made (if known at the relevant time) (see clause 8.2(e)); and

(e) any other background material which will better help the RC to understand the potential
impacts of what is proposed.

Part 3 — Default provisions of Activity Notice

(Clauses 8.2(c)(ii) and 8.2(d))

For the purposes of clause 8.2(d), the following default provisions apply in respect of any
item in part 1.2 of this Schedule 4 that is not specified or nominated in the Activity Notice.

Clause No.  Default Provision
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Item (a) The Activity Program contains Ground Disturbing Activity.

Item (b) A Survey is required.
Item (c) Site Avoidance Model.
Item (d) Only the areas of specific Activities described in the Activity Notice are

required to be Surveyed.

Item (e) Not applicable (Parties to discuss and agree proposed Survey fieldwork start
date or end date).

Item (f) There is no requirement for a Preliminary Advice or a draft of the Survey
Report.
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Schedule 5 — Costs for conduct of a Survey

(Clauses 8.3(d)(iv), 9.5 and 11)

No. | Item Rate GST | Description

Ethnographic Assessment

1. | Aboriginal Heritage At cost +GST | per person per day or pro
Service Provider rata for part thereof

[Usually $900-
$1000 (Indexed to
CPI)]

+

Administration Fee
of 15% of total
expenditure
capped at $5,000

(Indexed to CPI)

+

Disbursements

At cost
2. | Principal Aboriginal At cost +GST | per person per day or pro
Heritage Consultant [Usually $900- rata for part thereof
$1000 (Indexed to
CPI)]
3. | Aboriginal Heritage $500 +GST | per person per day or pro
Liaison Officer (if (Indexed to CPI) rata for part thereof

necessary and agreed)

Archaeological Assessment (if necessary and agreed)

4. | Archaeologist At cost +GST | per person per day or pro
(archaeological team [Usually $900 - rata for part thereof
external contractors $1000] (Indexed to

CPI)]

5. | Fieldwork and reporting At cost +GST | per person per day or pro
[Usually $900 - rata for part thereof
$1000] (Indexed to
CPI)]

Aboriginal Consultants
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No. | Item Rate GST | Description
6. | Aboriginal Consultants — | $500 (max) +GST | per person per day or pro
up to 8 unless otherwise (Indexed to CPI) rata for part thereof
agreed
Field Expenses
7. | Aboriginal Heritage At cost +GST
Liaison Officer or
Anthropologist
accommodation/meals
8. | Archaeologist or At cost +GST
Archaeological Team
accommodation/meals
9. | Aboriginal Consultants At cost +GST
accommodation/meals
Travel Expenses
10. | Vehicle mileage (km) $ As per tax +GST | per km
schedule for
location
11. | Hire Vehicle (if survey commercial rates, | +GST
vehicle is hired) plus fuel
12. | Aboriginal Consultants Rate as per tax +GST | per km
travel expenses (if schedule for
required) location
13. | Airfares At cost +GST
14. | Taxi travel (to and from At cost +GST
airports or meetings)
Incidental Expenses
15. | Film, maps, report At cost +GST
production and
expendables
Initials: Aboriginal Heritage Service Provider
Initials: Proponent/Authorised officer of the Proponent
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CPI Indexation

Where a rate listed in this annexure is indicated to be "Indexed to CPI" it shall be varied
annually on 31 August of each year in accordance with the CPI Calculation.
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Schedule 6 — Contents of Survey Report

(Clause 12.4)

Part 1 — Guidelines for all Survey Reports

1.1 Copyright and confidentiality
Insert a statement to the effect that the report may only be copied in accordance with
this NSHA and subject to any other restrictions agreed to, from time to time, by the
Proponent and the RC on behalf of the RC.
1.2 Survey personnel
(@) Author’snamein full and occupation and author’ s business or company name.
(b) Full name and gender of each Aboriginal Consultant, and the group they
represent.
(c) Full names and gender of other personnel participating in the Survey and their
role.
(d) Explanation as to how Aboriginal Consultants were selected.
1.3 Survey date(s)
Insert the date(s) on which fieldwork was conducted.
1.4 Spatial information
(@) The general location of the area within which the Survey was undertaken (e.g.
title numbers ‘x’ to ‘Z', or the ‘abc’ pastoral lease, or the area shown on a map
contained in the Survey Report).
(b)  Grid references of the Survey Area.
(c) A map of the Survey Area.
1.5 Other information
(@ Summary of results of searches of the Aboriginal Heritage Act Register at the
DAA including the site number and name, if given, and the reference number.
(b) A general description of the fieldwork undertaken.
(c) Details of ethnographic and (if relevant) archaeological work carried out during
the Survey.
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(d)

(€)

()

Description of the Survey Methodology used by the Survey Team (that is, a Site
Avoidance Model or a Site Identification Model) and any other relevant
methodological notes.

In respect of any Aboriginal Objects identified:

(1)  adescription of such Aboriginal Objects;

(if)  the location of any Aboriginal Objects so identified; and

(iii) the date on which each Aboriginal Object was identified.

Any discussion and recommendations.

Part 2 — Additional guidelines for Survey Reports where Site

Avoidance Model is used

2.1 Details of areas where Activity should not be undertaken (because of the
presences of an Aboriginal Site within that area) and other Survey
information

(@)

(b)

(©)
(d)

(€)

Description of any areas where Activity should not be carried out because of the
presence of an Aboriginal Site within that area.

Grid references of the area where Activity should not be carried out, i.e. Eastings
and Northings (of the coordinate description e.g. AMG/MGA), the AMG Zone
(i.e. Zone 51) and the type of equipment used — GPS or DGPS or other.

Dimensions of the area, e.g. approximately 100m east-west and 50m north-south.

Location, i.e. where the area to be avoided is located in relation to tenure or
significant topographical feature, e.g. the northern corner of mining lease X about
100m east of the prominent hill.

Full names of person(s) who identified each Aboriginal Site and other persons
present when site identified, and date site identified.
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Part 3 — Additional guidelines for Survey Reports where Site

Identification Model is used

3.1 Details of new or registered Aboriginal Sites recorded during the Survey
and other Survey information

(@)

(b)

(©)

(d)
(€)

(M
(@)

(h)

Site name and number, if given to existing sites, and DAA reference number, if
known.

Site type, e.g. archaeological or ethnographic or both.

Grid references of the site, i.e. Eastings and Northings (of the coordinate
description e.g. AMG/MGA), the AMG Zone (i.e. Zone 51) and the type of
equipment used — GPS or DGPS or other.

Dimensions of the site, e.g. approximately 10m east-west and 5m north-south.

Location, i.e. where the site is located in relation to tenure or significant
topographical feature, e.g. the northern corner of mining lease X about 100m east
of the prominent hill.

Description, e.g. rock pool, granite outcrop.

Full names of person(s) who identified each Aboriginal Site and other persons
present when site identified and date site identified.

Significance, if known.

3.2 Recommendations and comments

Recommendations regarding the Aboriginal Site, e.g. whether the site is:

a place of importance or significance where persons of Aboriginal descent have, or
appear to have left any object used for or made or adapted for use for any purpose
connected with traditional cultural life of Aboriginal people (past or present); and/or

(@)

(b)

(©)

a sacred/ ritual or ceremonial site of importance and special significance to
persons of Aboriginal descent; and/or

a place of historical, anthropological, archaeological or ethnographic importance
and/or significance; and/or

a place where Aboriginal objects are traditionally stored; and

recommendations for how the Aboriginal Site(s) should be protected.
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Schedule 7 — DAA Heritage Information
Submission Form

(Clause 12.5 Provision of Aboriginal Heritage Information to DAA)

Complete and submit the form entitled 'Heritage Information Submission Form' that is
available for download on the DAA website at:

http://www.daa.wa.gov.au/Documents/HeritageCulture/Aboriginal%20heritage/Heritage_Sub
mission_Form.pdf.
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Schedule 8 - Noongar Standard Heritage Process
Information

(Clause 12.6 Provision of Survey Information to DAA)

The RC will report the following information to DAA:
DETAILS OF THE PERSON FILLING IN THIS FORM

1. Name:

2. Job Title:

3. Noongar Corporation Name:

ABOUT THE PROPONENT

4. Proponent Name:

5. Contact phone number:

6. Brief summary of the project or activity:

7. Doesthe Project fall within more than one Regional Noongar Corporation’s
agreement area: Y/N

8. Please list any other affected Regional Corporation:

ACTIVITY NOTICE
9. Did the Activity Notice contain all requisite information (As per Schedule 4): Y/N
10. If not did the Regional Corporation:

(a) Utilise the Default Provisions:

(b) Request a new notice:

11. When considering whether or not a survey was required did the RC seek advice
from the DAA:

SURVEY

12. Select the survey methodology used: Site 1D/Site Avoidance
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COMPOSITION OF THE SURVEY TEAM

13.
14.
15.

16.

17.
18.

19.

Name of the Aboriginal Heritage Service Provider:
Name of the Principal Aboriginal Heritage Consultant:
Number of paid Aboriginal Consultants (If more than eight, detail why):

Number of additional (unpaid) Aboriginal Consultants (detail why there was
additional Consultants):

Was an Aboriginal Heritage Liaison Officer appointed: Y/N
Was an additional anthropologist/archaeologist or heritage specialist appointed:

Were there any proponent nominees on the survey team:

SURVEY REPORTING

20.

21.

22.

23.

If Preliminary Advice was requested was it received by the RC within the time
period of 5 days after the last day of fieldwork:

Did the RC provide any additional comments about the Preliminary Advice:

If a draft Survey Report was requested was it received by the RC within 15 Business
Days after the last day of Fieldwork:

Did the RC provide any additional comments:

COST AND PAYMENTS

24.

25.

What was the total cost paid to the Aboriginal Heritage Service Provider (if the RC
was acting as the Aboriginal Heritage Service Provider or was contracting them):

What was the total cost of the Aboriginal Consultants:

OTHER CIRCUMSTANCES

26.

217.

28.

Do you know if the proponent lodged or intended to lodge a section 16 or section 18
application under the Aboriginal Heritage Act 1972:

If yes, did the RC receive a Notice of this intention at least 30 days before the
approval was lodged with the DAA:

During the process did either party access the dispute resolution process: Y/N
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29. Did the RC access the provisions under *Dispute in relation to clauses 9, 11(b) or
12.2(a)(ii) and (iii)":

ADDITIONAL COMMENTS

30. Please provide any additional details about the process worth noting. All comments
welcomed.
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Signing Pages

EXECUTED as a deed

Executed in accordance with section 99-5
of the Corporations (Aboriginal and
Torres Strait Islander) Act 2006 (Cth) on
behalf of [XX —insert name of RC]:

N N N N

Director (signature) Director or secretary (signature)
(Delete whichever is not applicable)

Director (print full name) Director or secretary (print full name)

Date

Executed by (XX — Insert name of
Proponent] ACN [XX — Insert ACN number]
in accordance with section 127(1) of the
Corporations Act 2001 (Commonwealth):

N N N N

Director's signature

(print name)

Director/Secretary's signature

(print name)
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The Common Seal of [XX — Insert name of )
Proponent] ACN [XX — Insert ACN number]
was hereunto affixed by authority of its
Directors in the presence of:

N N N

Director's signature

(print name)

Director/Secretary's signature

(print name)

Executed by [XX — Insert name of )
Proponent (if an individual)] in the presence )
of:

Witness' Signature

(print name)

[xx] Proponent Standard Heritage Agreement Page 62
239



[PAGE INTENTIONALLY LEFT BLANK]

240



Annexure D
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About these Guidelines

These Guidelines and the Aboriginal Heritage Matrix are for general assistance only. Land
users should always obtain independent advice on the application of the Aboriginal Heritage
Act 1972 (AHA) (WA) to their particular circumstances. When using these Guidelines the
‘precautionary principle’* should be applied to any circumstance where doubt exists,
particularly about:

e the potential impact to Aboriginal heritage; and/or
o the nature and level of potential impact of the proposed activity(s).

If doubt exists the land user should contact the Department of Aboriginal Affairs in the first
instance:

Telephone: 1300 651 077 or 08 6551 8004
Website: www.daa.wa.gov.au/

*The Precautionary Principle

To apply a precautionary approach to the assessment of risk to Aboriginal heritage ensures all
aspects of potential risk are considered and appropriate steps are applied to avoid or minimise
damage to Aboriginal sites.
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PART 1 - INFORMATION TO ASSIST IN USING THESE GUIDELINES

Aboriginal Heritage Act 1972

1.0 The Aboriginal Heritage Act 1972 (AHA) (WA) was enacted to ensure that
Aboriginal heritage to which the AHA applies could be appropriately protected and
preserved.

1.1 Under section 10 of the AHA, the Minister’s role is to ensure that, as far as
reasonably practicable, all places in Western Australia which are traditionally or
currently of sacred, ritual or ceremonial significance to Aboriginal people are
properly recorded and their importance evaluated. This is to assist in determining
priorities for the protection and preservation of Aboriginal heritage.

1.2 See Appendix 1 — Definitions for a list of terms and their definitions as used in the
AHA or these Guidelines.

Definition of an Aboriginal Site

1.3 Asdefined in section 5 of the AHA an Aboriginal site is:

(@) any place of importance and significance where persons of Aboriginal
descent have, or appear to have, left any object, natural or artificial, used
for, or made or adapted for use for, any purpose connected with the
traditional cultural life of the Aboriginal people, past or present;

(b) any sacred, ritual or ceremonial site, which is of importance and special
significance to persons of Aboriginal descent;

(c) any place which, in the opinion of the Committee, is or was associated
with the Aboriginal people and which is of historical, anthropological,
archaeological or ethnographical interest and should be preserved
because of its importance and significance to the cultural heritage of the
State; and

(d) any place where objects to which this Act applies are traditionally stored,
or to which, under the provisions of this Act, such objects have been
taken or removed.

1.4 See Appendix 2 — Types of Aboriginal Sites and Landscape features which may

contain a site — for a brief description of the various types of Aboriginal sites that
can be found in Western Australia.
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Offences relating to Aboriginal Sites

1.5 Under section 17 of the AHA, a person who excavates, destroys, damages,
conceals or in any way alters any Aboriginal site commits an offence, unless he
or she acts with the authorisation of the Registrar of Aboriginal Sites (Registrar)
under section 16 or the consent of the Minister of Aboriginal Affairs (Minister)
under section 18.

1.6 All land users who wish to use land for a purpose which might contravene section
17 of the AHA must exercise due diligence in trying to establish whether or not
their proposed activity on a specified area may damage or destroy an Aboriginal
site.

1.7  Section 15 of the AHA provides that any person who has knowledge of any thing or
place to which the AHA applies or might reasonably be suspected to apply has an
obligation to report it to the Registrar. However, according to section 7(1)(b)
Aboriginal people are not compelled to disclose information or otherwise act
contrary to any prohibition of the relevant Aboriginal customary law or tradition.

Administration of the AHA

The Minister for Aboriginal Affairs

1.8 Responsibility for the administration of the AHA is vested in the Minister for
Aboriginal Affairs under section 11A. The Minister is required to have regard to the
recommendations of the Registrar for Aboriginal Sites and the Aboriginal Cultural
Material Committee but is not bound by these recommendations.

The Register

1.9 The Register is established under section 38 of the AHA and must, so far as is
practicable, include:

(@) protected areas (section 19);
(b) Aboriginal cultural material; and
(c) Aboriginal sites and objects to which the AHA applies.

1.10 The Register lists all known Aboriginal sites reported to the Registrar pursuant to
section 15 of the AHA and all areas currently protected under section 19.

1.11 The Register does not include undiscovered or unregistered sites. Irrespective of a
site being either known, or assessed by the DAA, and/or on the Register,
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1.12

importantly the AHA affords protection to all Aboriginal sites which can be
determined to meet the section 5 definitions.

The Register is an essential reference tool which can assist land users in identifying
locations where Aboriginal heritage is present.

The Registrar

1.13

The Registrar of Aboriginal Sites (Registrar) is appointed to undertake various
obligations under the AHA including the management of the Register of Aboriginal
Places and Obijects (often referred to as the Register of Aboriginal Sites).

The Department of Aboriginal Affairs

1.14

The Department of Aboriginal Affairs (DAA) is responsible for administering the
AHA. The DAA works with Aboriginal people to preserve and manage Aboriginal
sites of importance and significance.

The Aboriginal Cultural Material Committee

1.15

1.16

The Aboriginal Cultural Material Committee (Committee) also referred to as the
ACMC, evaluates on behalf of the community the importance or significance of
Aboriginal places and objects and recommends to the Minister places and objects
which are, or have been of special significance to Aboriginal people. The
Committee’s advice may include recommendations about the preservation or
management of Aboriginal sites and objects.

The members of the Committee are drawn from various parts of Western Australia
and are people who, in the opinion of the Minister, have special knowledge,
experience or responsibility that will assist the Committee in the recognition and
evaluation of the cultural significance of matters coming before the Committee.

Distinction between Aboriginal heritage and native title

1.17 The Native Title Act 1993 (Cwlth) (NTA) provides for the recognition and

protection of native title rights and interests by which Aboriginal people have
maintained a traditional connection to their land and waters since sovereignty. The
NTA further provides that native title rights have been extinguished over land that
has been subject to particular grants of land tenure (e.g. freehold and leasehold). By
contrast, regardless of the underlying land tenure, the AHA applies to all land in
Western Australia.
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1.18 Where the Federal Court makes a native title determination that certain Aboriginal

people hold native title rights, it will generally include rights to, for example, "visit,
maintain and protect from physical harm, areas, places and sites of importance in
the Determination Area” which are essentially rights to manage cultural heritage. In
that regard, native title holders should be afforded primary authority for Aboriginal
heritage within an area where native title rights have been determined.

Further Information

1.19

1.20

1.21

Copies of the Western Australian Aboriginal Heritage Act 1972 and the Regulations
can be accessed online through the State Law Publisher website
(www.slp.wa.gov.au) and copies of the Commonwealth Native Title Act 1993 can
be accessed through the ComLaw website (www.comlaw.gov.au).

Any questions regarding the AHA or the Regulations can be referred to the DAA:
Department of Aboriginal Affairs
Telephone: 1300 651 077 or 08 6551 8004
Website: www.daa.wa.gov.au/

Any questions about native title claims or Indigenous land use agreements in
Western Australia can be referred to the Native Title Unit:
Department of the Premier and Cabinet — Land, Approvals and Native
Title Unit
Telephone: 08 6552 5333
Website: www.dpc.wa.gov.au/LANTU

249



PART 2-ABORIGINAL HERITAGE- DUE DILIGENCE GUIDELINES

Purpose of the Due Diligence Guidelines (Guidelines)

2.0

2.1

2.2

2.3

2.4

All Aboriginal sites are protected by the AHA, whether or not they have previously
been identified or registered, provided that the site can be determined to meet the
section 5 definitions.

A land user is obliged to comply with the provisions of the AHA and failure to do so
may result in prosecution. Section 17 of the AHA provides that it is an offence to
excavate, destroy, damage, conceal or in any way alter an Aboriginal site.
Therefore land users should carefully evaluate how a proposed activity may affect
Aboriginal heritage.

In proceedings for an offence under the AHA, section 62 provides a ‘special defence
of lack of knowledge’. Section 62 states that "it is a defence for the person charged
to prove that he did not know and could not reasonably be expected to have known,
that the place or object to which the charge relates was a place or object to which
[the AHA] applies”.

The purpose of these Guidelines is to assist land users to be more aware of how their
activities could adversely impact an Aboriginal site. Compliance with these
Guidelines will not of itself guarantee compliance with the AHA. However, where
the Guidelines are followed, it is less likely that Aboriginal sites will be harmed.

Due diligence may involve one or all of the following actions:

(a) assessing the landscape where an activity is to take place;

(b) assessing the proposed activity and the potential impact on the
landscape;

(c) searching the Register of Aboriginal Sites and the Aboriginal
Heritage Inquiry System;

(d) consulting with the relevant Aboriginal people;

(e) agreeing to an Aboriginal heritage survey; or

(F) other heritage management strategies.

Assessing the landscape where an activity is to take place

2.5

The possibility of a landscape containing Aboriginal sites will differ between land
which has had considerable previous land use, for example intensive land clearing or
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2.6

2.7

development, and land which is largely in its natural state or is remote and
undisturbed by previous development.

Similarly, some landforms are more likely than others to serve as an indicator of
Aboriginal traditional activity than others. Landscape features which may contain
Aboriginal sites and should be approached with some caution include, but are not
limited to: rock outcrops, rock shelters, caves, alluvial terraces, foreshores and coastal
dunes, ranges and hills, natural wetlands, waterholes, springs, gnamma holes, rivers,
creeks, streams, swamps, hills and mound formations, or areas with potential
archeological deposits.

An assessment of the area where an activity is proposed may reveal evidence
(artefacts or other signs) about previous Aboriginal traditional activity. Please see
Appendix 2 — Types of Aboriginal sites & landscape features which may contain
a site.

Assessing the proposed activity and the potential impact on the landscape

2.8

2.9

A land use activity can range in effect, from an activity unlikely to impact on
Aboriginal sites to an activity highly likely to impact (i.e. damage and destroy)
Aboriginal sites. For example, an aerial survey will not physically damage Aboriginal
sites whereas blasting or ground excavation can cause extensive damage to an
Aboriginal site.

Schedule 1 — Land Activities by Category — provides a brief list of land activities
categorised by the level of likely disturbance. Schedule 2 — The Aboriginal
Heritage Matrix — provides an indicative guide to the relationship between previous
land use and the category of land activity.

Major Development Projects

2.10

211

A major project which potentially involves multiple ground-disturbing activities over
a large area (for example, a port with rail and road access) may require the preparation
of an integrated plan to manage Aboriginal heritage, rather than applying a piecemeal
approach to different activities within the total project area.

Aboriginal heritage is one compliance requirement a project developer should address
as early as possible. Early consultation with Aboriginal people can help to identify
how to minimise or avoid any disturbance of Aboriginal sites. Leaving heritage
management to the later stages of project planning can risk delays whilst the relevant

251



2.12

information or approvals are obtained.

See the Department of State Development’s website for general information about the
range of project approvals linked to major projects (www.dsd.wa.gov.au/6734.aspx).

Searching the Register of Aboriginal Sites and the Aboriginal Heritage Inquiry System

2.13

2.14

2.15

2.16

2.17

Once a land user has identified the proposed activity and considered the level of
previous land use, the next step is to establish the possible existence of an Aboriginal
site. The key reference tool is the Register of Aboriginal Sites accessible online via
the DAA’s website. The Register is incorporated into the Aboriginal Heritage Inquiry
System (AHIS).

The Register lists all known Aboriginal sites reported to the Registrar pursuant to
section 15 of the AHA and all areas protected under section 19. See paragraphs 1.9-
1.12 of these Guidelines for a fuller description of the Register.

The AHIS enables members of the public to search areas in Western Australia for
identified Aboriginal sites and areas previously subject to heritage surveys processed
by DAA. The surveys may indicate whether or not Aboriginal sites are present or
whether some areas have been marked for avoidance.

The AHIS can be accessed online through DAA’s  website
(www.daa.wa.gov.au/AHIS/default.aspx).

Please note: Land users should exercise caution in areas where no surveys have been
completed, or where surveys have only been completed for parts of the area where
the proposed activity is intended. Caution is required because heritage surveys over
only part of the land may not have identified all possible sites. Sole reliance on
information contained in the Register may not be sufficient and consultation in the
first instance with the DAA is recommended, depending on the DAA’s advice this
consultation may extend to include the relevant Aboriginal people.

Consulting with the relevant Aboriginal people

2.18

Information about the Aboriginal heritage for a particular area is best obtained
through consultation with the relevant Aboriginal people. Whilst there is no
definitive list of Aboriginal people who should be consulted for an area, the
Committee suggests that the following people at least should be consulted:

(a) determined native title holders;
(b) registered native title claimants;
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2.19

2.20

2.21

2.22

2.23

(c) persons named as informants on Aboriginal site recording forms held in
the Register at DAA; and

(d) any other Aboriginal people who can demonstrate relevant cultural
knowledge in a particular area.

Consultation in this context means engaging meaningfully with the relevant
Aboriginal people. The purpose of such consultation could be:

(@) to provide easily understood information about the proposed land use and
to seek responses from the relevant Aboriginal people;

(b) to identify sites in the area that may not have been registered,

(c) to assess whether the proposed land activity might damage Aboriginal
sites; and

(d) to develop strategies for heritage management for the proposed land use
and for any longer term disturbance that might occur as part of the
activity (e.g. construction of power poles and later periodic
maintenance).

Consultation might not lead to consensus but provide a basis upon which decisions
can be made.

It should be noted that Aboriginal people are not obliged to divulge culturally specific
or sensitive information and in some cases Aboriginal law and custom may prevent
such disclosure. Nonetheless, heritage management strategies can be developed to
protect sites even if details are limited.

If a land use activity is likely to impact upon Aboriginal heritage, it is best that
heritage management strategies are implemented early in the planning process. Early
engagement and consultation can help to identify ways to minimise and avoid
damage to or disturbance of Aboriginal sites. Leaving heritage management to the
later stages of project planning can potentially delay the land user whilst he/she
obtains the relevant information or approvals.

Please note. Consultation with the relevant Aboriginal people is a pre-condition to the

Committee’s consideration of an application for consent or approval under the AHA.

Native Title Future Acts

2.24

Where a license or permit application is submitted under a state law which triggers the

“future act’ provisions (Division 3 of the NTA), particularly where a license proposes
a significant ground disturbing activity, it is likely that an Aboriginal heritage survey
of the area will be required.

253



2.25

An Aboriginal heritage agreement cannot dis-allow or modify the operation of the
AHA. All parties are bound by the provisions and obligations of the AHA.

Failure to reach agreement about conducting an Aboriginal Heritage Survey

2.26

2.27

Where agreement cannot be reached with the relevant Aboriginal people for the area to
undertake an Aboriginal heritage survey, the land user continues to be bound by the
provisions of the AHA. The land user is still obliged to either avoid the site or to apply
for consent to impact the site.

If at any time it is likely that the proposed activity will in any way impact on a
registered Aboriginal site, or a suspected Aboriginal site is uncovered and consent
under section 16 or 18 has not been granted to impact the site, then the activity should
cease immediately and the land user should contact the DAA and the relevant
Aboriginal people.

Strategies for managing Aboriginal heritage

Site avoidance strategies

2.28

2.29

If an Aboriginal site is on or close to an area where a land user proposes an activity
which may damage, destroy or alter an Aboriginal site the land user should
investigate strategies for avoiding the site or limiting disturbance to the site. The land
user will consult with the relevant Aboriginal people to:

(a) seek advice as to how best the activity may be managed to avoid damage;
(b) where necessary, conduct an Aboriginal heritage Survey;

The land user may seek authorisation or consent to the activity under either the AHA
or the Regulations to proceed with the activity, ideally with the support of the
relevant Aboriginal people.

Consent to an activity

2.30

Consent or authorisation is usually given in one of three ways:

(a) section 18 of the AHA provides that, in order to avoid committing an offence
under section 17, a land owner may give notice to the Committee that he or
she requires to use the land for a purpose that might impact on a heritage site
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unless consent is given by the Minister to the use of the land for that purpose.
The Committee considers the notice and makes a recommendation to the
Minister for Aboriginal Affairs. The Minister then makes a decision whether
or not to consent to the use of the land. If consent is granted, the Minister can
also impose conditions;

(b) section 16 of the AHA provides that the Registrar, on the advice of the
Committee may authorise entry upon and excavation of a site and removal of
items from that site; or

(c) regulation 10 of the Aboriginal Heritage Regulations 1974 (WA) (AHR)
details particular activities that require written authorisation from either the
Registrar or the Minister before any such activities can occur on land and/or
property to which these Regulations apply.

Limiting impact to an Aboriginal site

2.31 Particular care should be taken where a land user proposes to undertake activities that
may potentially cause further disturbance inside the boundaries of a registered
Aboriginal site, or where there are sites which are yet to be assessed by the Committee,
or in areas which have not previously been surveyed and may include landscape
features as set out under Appendix 2 — Types of Aboriginal sites and landscape
features likely to contain a site.

2.32 Itis important to be informed about the possibility of an area containing an Aboriginal
site. Extra care must be taken prior to proceeding with any land activity that may cause
disturbance to an Aboriginal site.

Schedules 1 and 2 of these Guidelines

2.33  Schedules 1 and 2 are provided for general guidance only. In case of doubt a land
user should contact the DAA for further information and/or assistance on 1300 651
077 or through their website: http://www.daa.wa.gov.au/contact-us/.
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SCHEDULE 1-LAND ACTIVITIES BY CATEGORY

The below five lists are examples of typical development activities. Land users should apply
the precautionary principle and use their own initiative to assess their intended activity with
those described below. In cases where the activity does not correspond with those listed
below, a land user should compare it as closely as possible with one or more of the listed
activities.

Please note: The following lists of activities are not intended to be exhaustive. Their inclusion
is to demonstrate the likely activities within the categories. If in doubt please seek advice
from the DAA on 1300 651 077 or through the website: www.daa.wa.gov.au/contact-us/.

These categories are intended to be used in conjunction with the Aboriginal Heritage
Matrix (Matrix) in Schedule 2.

1. Negligible Disturbance
Activities which are non-invasive and cause negligible or no impact to the land may include:
. walking, photography, filming;

. aerial surveying/magnetic surveys;

. use of existing tracks, water courses;

. environmental monitoring;

. water and soils sampling;

. fossicking using hand held instruments;

. spatial measurement; and

. scientific research, using hand held tools.

2. Minimal Disturbance

Activities that cause minimal disturbance to the land may include:
. cultivation/grazing in areas previously cultivated/grazed;

. maintenance of existing paths, walls, roads, tracks, bridges, public infrastructure

(e.g. electrical, water, sewage) and community utilities within the existing footprint
and adjacent service areas;

. feral animal eradication, weed, vermin and pest control, vegetation control and fire
control; and

. light vehicular access and camping.

3. Moderate Disturbance

Activities that cause moderate disturbance to the land may include:

. work program clearance;

. sampling using hand held rig or rig mounted on a light vehicle;

. new fire breaks;
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. re-vegetation;

. temporary power lines;

. temporary gravel or soil stockpile; and

. temporary camps.

4. Significant Disturbance

Activities that cause significant disturbance to the land may include:
. creation of new roads or tracks;

. new public access ways, bridges, culverts, flood remediation and erosion levies;
. land clearing over more than a small area;

. intensive soil/core sampling;

. new pipelines;

. significant reclamation works; and

. major landscaping/contouring.

5. Major Disturbance*

Activities that cause major and lasting disturbance to the land may include:
. large-scale land clearing;

. exploration drilling;

. bulk sampling, soil excavation;

. mechanical earthmoving, blasting;

. major construction works;

. open cut mining;

. large scale changes to waterways; and

. industrial development.

*Major developments (for example a new freeway or a port) can create the need for
comprehensive heritage management plans i.e. planning which amounts to more than an
assessment of individual activities and their possible impact on Aboriginal heritage. For
guidance on major development projects see section 2.10 — 2.12 of these Guidelines.
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SCHEDULE 2 - THE ABORIGINAL HERITAGE RISK MATRIX

LAND ACTIVITIES - CATEGORIES 1-5
1. Negligible 2. Minimal 3. Moderate 4. Significant 5. Major
disturbance disturbance disturbance disturbance disturbance
Built  Environment - e.g. urban
environment, towns, metropolitan region. Low Low Low Low Medium
Significantly Altered Environment - e.g.
(<] i . .
S cultivated and cleared land. Low Low Low Medium High
= Moderately Altered Environment - e.g.
c artially cleared lands, re-vegetated . . .
IS Fandscay J Low Low Medium Medium High
] pe.
v [Minimally Altered Environment - e.g )
8 urban bush land, regrowth areas Low Medium Medium High High
CI>.> Unaltered Environment - e.g. protected
E areas or pristine environment. Low Medium High High High
Risk Assessment Actions

Low Risk (Review) Review the landscape and proposed activity (see sections 2.4 - 2.8 - assessing the landscape and the activity). Refer to the

AHIS.

Medium Risk (Review /Exercise Caution) Review the landscape and proposed activity (as above). The precautionary principle (see page 2) applies. Refer to the AHIS
and contact the DAA. A range of actions may be recommended, including: no action, consultation with the relevant

Aboriginal people, an Aboriginal heritage survey or modification of the proposed activity to avoid or minimise site impact.

High Risk (Consult / Survey / Approvals) Refer to the AHIS. Consult with the DAA and the relevant Aboriginal people. Dependent on consultation outcomes you
may need to include: an Aboriginal heritage survey, modification of the proposed activity to avoid or minimise (see sections
2.24 - 2.28) impact to the site and/or other heritage management strategies. The land user may also need to apply for

approval or consent (see section 2.26) to the activity.

For major development projects refer to sections 2.10 - 2.12 for further advice.
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Appendix 1 — Definitions
In addition to the definitions used in the AHA the following definitions are used within these guidelines:

Aboriginal heritage means the Aboriginal site or object as defined in sections 5 and 6 of the AHA.

Aboriginal Heritage Risk Matrix means the document attached at Schedule Two of these Guidelines (as
amended from time to time).

Aboriginal Heritage Survey means a survey conducted by a suitably qualified archaeologist,
ethnographer, anthropologist or other heritage professional who investigates the Aboriginal heritage of an
area. For site identification, work area clearance or site avoidance surveys the relevant Aboriginal people
will nominate Aboriginal consultants (usually 6 people) from their group who provide first-hand
knowledge and guidance about the Aboriginal heritage of the area. There are several types of Aboriginal
heritage surveys:

desk top study, a preliminary investigation of Aboriginal heritage;
site identification survey;

work area clearance survey; and

site avoidance survey.

Aboriginal Heritage Survey Report means a report by a suitably qualified archaeologist, ethnographer,
anthropologist or other heritage professional, that communicates the results of the Aboriginal heritage survey.
Aboriginal heritage survey reports constitute a significant portion of the Register of Aboriginal Sites.
Guidance about the type of information to be included in the various types of Aboriginal Heritage Survey
Reports is available from the DAA’s website.

Consultation means a process of enquiry and response between a land user and relevant Aboriginal people
to provide information or assistance in identifying any need for site identification, heritage survey and/or
land use activity proposal modification. Consultation should include details of proposed land use activity.

Disturbance means any activity which will physically alter the surface or ground of the land or  waters.

Proposed activity means any planned activity on the land or water that may result in varying degrees of
disturbance.

Native Title Claimant means the Aboriginal people who have lodged a native title determination
application over a particular area of land and waters.

Native Title Holder means there has been a determination by the Federal Court that a named group of
Aboriginal people hold the native title rights and interests over a particular area of land and/or waters.
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Appendix 2 -Types of Aboriginal sites and landscape features which may contain a site

The following is an overview of the various types of sites that can be found in Western Australia. This list is
not exhaustive.

Artefacts: An artefact site is a place where human activity is identifiable by the presence of a portable
object/s (e.g., stone, glass, bone, shell) utilised or modified by Aboriginal people in relation to traditional
cultural life past or present.

Fish Trap: A stone, wood, or other similar structure made by Aboriginal people for catching fish. Such
structures are generally found on the coast of Western Australia, and in its lakes and rivers.

Man-made structure: The placement or arrangement, by Aboriginal people, of stone, wood or other
material made into a structure for ceremonial or utilitarian purposes.

Mythological: A place that is connected to the great spirit ancestors, in their various manifestations,
of the 'Dreamtime’ which continues to be important and of special significance to persons of
Aboriginal descent.

Repository/Cache: A place where cultural or utilitarian objects are/were taken, or stored, by Aboriginal
people, either past or present.

Ceremonial: A place used for a formal act or series of acts prescribed by ritual, belief in a mythological
manifestation, religious belief or observance, protocol or convention that is connected with the traditional
cultural life of Aboriginal people past or present.

Grinding patches/Grooves: A place where grinding patches or grooves can be found. Grinding patches or
grooves are smoothed areas or grooves on rock surfaces (non-portable) that have been created by grinding
activity associated with food production such as seed milling, preparation of pigments, tool manufacture
and/or maintenance and ritual.

Midden: A place where there is an accumulation of shell refuse that is derived from exploitation of a
mollusc resource by Aboriginal people. Such sites may also contain artifacts, fireplaces, burnt shell and
bones.

Painting: Places where Aboriginal people have painted on surfaces. Paintings (including daubings,
drawings, stencils, prints) can be figurative or non-figurative markings or motifs on surfaces such as rocks,
rock walls and trees at fixed locations that are produced by adding pigments and or mediums, such as ochre,
blood, beeswax, animal fats, vegetable dyes, tree saps.

Skeletal material/Burial: A place where Aboriginal skeletal material is buried and/or where mortuary
practices occurred.
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Engraving: A motif (either figurative or non-figurative) on a rock surface produced by percussion or
abrasion. Engravings are also often referred to as petroglyphs.

Historical: A place that has historical associations with Aboriginal people and may or may not contain
physical evidence of those associations.

Modified or Scarred tree: A place with one or more tree(s), living or dead, that has been modified by
Aboriginal people by removing the bark or wood resulting in the formation of a scar. This sort of
modification was and is frequently done for the making of implements, tools or other materials that were
used in traditional cultural practices.

Quarry: Places where there is evidence for the extraction of stone or ochre.

Landscape features, which possibly contain Aboriginal sites and should therefore be approached with
care, include but are not limited to:

(a) rock outcrops;

(b) caves;

(c) foreshores and coastal dunes; (d) ranges and hills;

(d) areas of bio-geographical significance, such as natural wetlands;

(e) permanent and semi-permanent waterholes, natural springs, gnamma holes, and watercourses;

(F) some hill and mound formations; and

(g) areas with potential archaeological deposit, such as rock shelters, caves, alluvial terraces,
dune deposits and other relevant geo-morphological features.

The views of the relevant Aboriginal people are a key factor in identifying and assessing sites. Appropriately
qualified persons such as anthropologists, archaeologists and historians can also provide valuable assistance.
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Appendix 3 — Contact Details for the Relevant Aboriginal People

Information about the Aboriginal heritage for a particular area is best obtained through consultation with the
relevant Aboriginal people. Whilst there is no definitive list of Aboriginal people who should be consulted
for an area, the Committee suggests that the following people at least should be consulted:

(@) determined native title holders*;

(b) registered native title claimants;

(c) persons named as informants on Aboriginal site recording forms held in the Register at
Department of Aboriginal Affairs (DAA); and

(d) any other Aboriginal people who can demonstrate relevant cultural knowledge in a
particular area.

*When a determination of native title is made, the NTA requires the native title holders to establish a
prescribed bodies corporate (PBC), also known as a registered native title body corporate. PBC's hold in
trust, or manage, the native title rights and interests of the native title holders.

The following contact details are subject to change. To confirm contact details please use the website of
the “Office of the Registrar of Indigenous Organisations’ (ORIC).

Organisation Type Name Contact Details
Prescribed Body Corporate Bardi and Jawi Niiimidiman Postal Address: 36 Pembroke
Aboriginal Corporation Street, via, Broome WA 6725

Phone Number: 08 91923483

Prescribed Body Corporate Buurabalayji Aboriginal Corporation | Postal Address: PO box 55,
Onslow WA 6710

Phone Number: 08 91846876

Prescribed Body Corporate Bunuba Dawangarri Aboriginal Postal Address: PO Box 5451
Corporation Cable Beach WA 6726
Phone number: 0431 350 620
Prescribed Body Corporate Jidi Jidi Aboriginal Corporation Postal Address: PO Box 128,
Meekatharra WA 6642
Phone Number: 0899812021
Prescribed Body Corporate Karajarri Traditional Lands Postal Address: Kimberley Land
Association Aboriginal Corporation Council, 36 Pembroke Road,
Broome WA 6725
Phone Number: 08 91940142
Prescribed Body Corporate Kunin (Native Title) Aboriginal Postal Address: PO Box 1375,
Corporation Broome WA 6725

Phone Number: 0891936651

Prescribed Body Corporate Miriuwung and Gajerrong #1 and #4 | Postal Address: PO Box 2110,
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(NTPBC) Aboriginal Corporation

Kununurra WA 6743

Phone Number: 08 91664800

Prescribed Body Corporate

Mungarlu Ngurrarankatja

Postal Address: C/- Central Desert
Native Title Services, 170
Wellington Street, East Perth WA
6004

Phone Number: 0894252000

Prescribed Body Corporate

Ngarluma Aboriginal Corporation

Postal Address: PO Box 263,
Roebourne WA 6718

Phone Number: 08 9182 1351

Prescribed Body Corporate

Nyangumarta Karajarri Aboriginal
Corporation

Postal Address: C/- Kimberley
Land Council, PO Box 2145,
Broome WA 6725

Phone Number: 08 91940124

Prescribed Body Corporate

Nyangumarta Warrarn Aboriginal
Corporation

Postal Address: C/- Pilbara Native
Title Services, 3 Brand Street,
South Hedland WA 6722

Phone Number: 0891725433

Prescribed Body Corporate

Parna Ngururrpa Aboriginal
Corporation

Postal Address: C/- Central Desert
Native Title Services Ltd, 170
Wellington Street, East Perth WA
6004

Phone Number: 08 94252000

Prescribed Body Corporate

Pila Nguru Aboriginal Corporation

Postal Address: PO Box 1014,
Kalgoorlie WA 6430

Phone Number: 08 90371147

Prescribed Body Corporate

Tjamu Tjamu Aboriginal Corporation

Postal Address: Central Desert
Native Title Services Ltd, 170
Wellington Street, East Perth WA
6004

Phone Number: 08 94252000

Prescribed Body Corporate

Tjurabalan Native Title Land
Aboriginal Corporation

Postal Address: PO Box 280,
Halls Creek WA 6770

Phone Number: 0891688988

Prescribed Body Corporate

Wanjina-Wunggurr (Native Title)
Aboriginal Corporation

Postal Address: PO Box 821,
Kununurra WA 6743

Phone Number: 0891682298

Prescribed Body Corporate

Wanparta Aboriginal Corporation

Contact Officer: Colin McKellar
Postal Address: 3 Brand Street,
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South Hedland WA 6722

Phone Number: 0891725433

Prescribed Body Corporate

Western Desert Land Aboriginal
Corporation: Jamukurnu-Yapalikunu

Postal Address: The Secretary,
WDLAUC, 4 Clive St, West Perth
WA 6005

Phone Number: 0894869797

Prescribed Body Corporate

Wintawari Gurama Aboriginal
Corporation

Postal Address: 8/18 Hedland
Avenue,
Karratha WA 6714

Phone Number: 08 24757467

Prescribed Body Corporate

Wyamba Aboriginal Corporation

Postal Address: 12 Pincombe
Street,
Carnarvon WA 6701

Phone Number: 08 99413267

Prescribed Body Corporate

Yanunijarra Aboriginal Corporation

Postal Address: PO Box 2145,
Broome WA 6725

Phone number: 08 9194 0100

Prescribed Body Corporate

Yarnangu Ngaanyatjarraku Parna
Aboriginal Corporation

Postal Address: PO Box 644,
Alice Springs NT 0872

Phone Number: 08 89501711

Prescribed Body Corporate

Yawuru Native Title Holders
Aboriginal Corporation

Postal Address: 6A Coghlan
Street, Broome WA 6725

Phone Number: 08 91925155

Prescribed Body Corporate

Yindjibarndi Aboriginal Corporation

Postal Address: PO Box 111,
Roebourne, WA 6718

Phone Number: 08 9182 1497

Prescribed Body Corporate

Yungngora Aboriginal Corporation

Postal Address: PO Box 601,
Applecross WA 6953

Phone Number: 0418912952

Organisation Type

Name

Contact Details

Native Title Representative
Bodies

Central Desert Native Title Services

Postal Address: 76 Wittenoom
Street, East Perth WA 6004

Phone Number: 08 9425 2000

Native Title Representative
Bodies

Goldfields Land and Sea Council
Aboriginal Corporation

Postal Address: PO Box 10006
Kalgoorlie, WA 6433

Phone Number: 08 9091 1661

Native Title Representative

Kimberley Land Council

Postal Address: PO Box 2145,
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Bodies Broome WA 6725

Phone Number: 08 9193 6199

Native Title Representative South West Aboriginal Land and Sea | Postal Address: PO Box 585

Bodies Council Aboriginal Corporation Cannington WA 6987

Phone Number: 08 9358 7400
Native Title Representative Yamatji Marlpa Aboriginal Postal Address: PO Box 3072 Hay
Bodies Corporation St, East Perth WA 6892

Phone Number: 08 9268 7000
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Appendix 4 — Contact Details — Government Agencies with heritage and land management

responsibilities

The following contact details are subject to change.

Agency

Contact Details

Department of Aboriginal Affairs

Postal Address: PO Box 3153,
East Perth, Western Australia 6892

Phone number: 1300 651 077

Department of Housing

Postal Address: 99 Plain Street, East Perth, 6004

Phone number: 1800 093 325

Department of Lands

Postal Address: PO Box 1143, West Perth WA
6872

Phone number: 61 8 6552 4400

Department of Regional Development

Postal Address: PO Box 1143, West Perth WA
6872

Phone number: 08 6552 1800

Department of Mines and Petroleum

Postal Address: 100 Plain Street,
East Perth, Western Australia 6004

Phone number:08 9222 3333

Department of Parks and Wildlife

Postal Address: 17 Dick Perry Avenue
Technology Park, Western Precinct
Kensington WA 6151

Phone number: 08 9219 9000

Department of Planning

Postal Address: Locked Bag 2506,
Perth, Western Australia 6001

Phone number:08 6551 9000

Department of State Development

Postal Address: Level 7, 1 Adelaide Tce,
East Perth, Western Australia 6004

Phone number:08 9222 0555

Department of Water

Postal Address: PO Box K822,
Perth, Western Australia 6842

Phone number:08 6364 7600

Land, Approvals and Native Title Unit (Department of
the Premier and Cabinet)

Postal Address: Locked Bag 3001, West Perth,
Western Australia 6872

Phone number: 08 26552 5333

Main Roads

Postal Address: PO Box 6202,
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East Perth, Western Australia 6892

Phone number:138 138

Water Corporation

Postal Address: PO Box 100,
Leederville, Western Australia 6902

Phone number:08 9423 7777

Western Power

Postal Address: GPO Box L921
Perth, Western Australia 6842

Phone number:131087
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Annexure E

The Principles (Parts A and B)
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Part A
CSC Principles
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CSC Principles

Terms used in this Annexure are defined in either the ILUA or the Trust Deed.

Purpose of Principles

In order to be eligible to act as the CSC:

(a) the corporation must act in accordance with these Principles at all times; and

(b) the rule book of the corporation (Rulebook) must be consistent with these
Principles and the corporation has the discretion to determine the manner in
which the Rulebook satisfies the Principles.

Form of Rule Book

The Rulebook must be:

(a) a comprehensive written document containing all of the internal governance
rules (as that phrase is defined in section 63-1 of the CATSI Act) of the CSC;

(b) substantially consistent with contemporary governance standards; and
(c) consistent with the ILUAs, the Trust Deed and the CATSI Act.

Objects

The objects of the CSC must include, but are not limited to the following:

(a) acting as the CSC if approved and appointed by the Trustee;

(b) supporting the Regional Corporations and Noongar Community in the manner
contemplated in the Trust Deed and ILUAS;

(c) advancing and improving the situation of the Noongar Community with a view
to overcoming disadvantage within the Noongar Community; and

(d) assisting the Noongar Community in relation to the planning, management
and use of land and waters to which they have a traditional connection or
traditional responsibility,

provided that all of the objects must be for charitable purposes as defined in section
12 of the Charities Act 2013 (Cth).

Not for Profit

(a) The CSC must be carried out without purpose of profit or private gain for its
members.

(b) In carrying out its objects, the CSC must ensure that no portion of its funds or

property are paid or applied directly or indirectly by way of dividends, bonus or
otherwise by way of profit to any member, except for the payment in good faith
of reasonable and proper remuneration to any member, officer, agent,
consultant, contractor or employee of the CSC for or in return for services
rendered to the CSC. 270
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The Rulebook must be structured in such a way that supports and maintains
the CSC'’s eligibility for endorsement as a charity for tax purposes.

Prohibited Activities

(@)

(b)

The CSC is not permitted to be a Representative Body at any time whilst it is
the CSC.

The CSC is not permitted to undertake Unrelated Commercial Activities unless
those activities:

(i) are undertaken from within a separate legal entity; and

(ii) are not funded from Operations Funding sourced from the Trust.
The CSC is permitted to undertake Related Commercial Activities.

For the purposes of this item 5:

(i) Representative Body has the meaning effected by section 253 of the
Native Title Act 1993 (Cth);

(ii) Related Commercial Activities means activities that directly further
the CSC’s altruistic purposes, being the purposes for which the
Commonwealth government grants the relevant income tax exemption
(usually on the basis of the CSC’s objects as outlined in its Rulebook);
and

(iii) Unrelated Commercial Activities:
A. means activities that are not Related Commercial Activities; and

B. includes participation in commercial development or land
development projects or activities.

Membership

(a)

(b)

(c)

(d)

Membership of the CSC must be open only to all members of the Noongar
Community who are over the age of 18 years.

Eligibility of persons for membership must be determined by the board of
directors.

There must be an appeals process for applicants in the event that the board of
directors determines an applicant is not eligible for membership and refuses to
accept their membership application.

There must be a mechanism for the board of directors to cancel a person’s
membership on the basis that their behaviour is contrary to the best interests
of the CSC.

Board of Directors

(a)

The board of directors of the CSC must be between 6 and 8 persons who are
confirmed as eligible in accordance with clause 7(d) and comprised of:

(i) not more than 6 directors who are members of the CSC and are
elected by the members of each of the 6 Regions (Wards), by way of a

postal voting system in accordance with a suitable election manual,
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and confirmed by the members in a general meeting (Member
Directors); and

(ii) not more than 2 expert directors appointed by the Member Directors
(Expert Director),

provided that:

(iii) there shall not be a Member Director appointed in respect of a Ward
which does not have a registered ILUA; and

(iv)  a director of the CSC must not during their term of office also be a
director of a Regional Corporation.

The CSC must have such minimum eligibility requirements for the directors
that:

(i) will ensure the board of directors comprises a mix of persons with
appropriate skills, expertise, experience, integrity, commitment and
standing within the Noongar Community; and

(i) are otherwise consistent with contemporary governance standards.

2 or more Directors cannot be family members of one another which in relation
to a person means:

(i) a child of the person (adopted or biological); or

(ii) a parent of the person (adopted or biological); or

(iii) a brother or sister of the person (adopted or biological); or

(iv) the spouse or de facto partner of the person.

The eligibility of director candidates must be assessed and confirmed (i.e. pre-
qualified) by the Nominations Committee of the Trust and the CSC may rely

upon a decision of the Nominations Committee as to eligibility.

The CSC must encourage all directors to undertake ongoing and appropriate
governance training and provide them with necessary support.

As far as practicable, the election of the Member Directors must occur at the
same time as the election of member directors of the Regional Corporations.

The CSC must have a procedure to resolve voting deadlocks in the board of
directors.

Noongar Capacity Development

(a)

(b)

The CSC is intended to play an important role in overcoming disadvantage
within the Noongar Community and in progressing the Noongar Community
towards successful self-governance and independence.

Having regard to item 8(a), the CSC must:

(i) develop and act in accordance with an Aboriginal employment strategy
or policy;
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(i) identify and engage with Noongar Community members that may be
suitable for employment or committee positions within the CSC; and

(iii) support strategies that will encourage capacity building within the
Noongar Community including training and educational opportunities.

Relationship with the Trust

In recognition that the Trust is a primary source of the CSC’s operational funding, the
Rulebook must include provisions that will enable the board of directors to readily
identify the CSC’s obligations to the Trustee and the CSC’s relationship with the
Trust, as provided for in the Trust Deed, including but not limited to the following
matters:

(@)
(b)
(c)

(d)
(e)

a Code of Conduct and Policy and Procedures Manual;
attendance by the Trustee at CSC meetings;

preparation and provision to the Trustee of annual reports, annual plans and
budgets;

participation in the Noongar Relationship Committee; and

the manner in which the CSC will administer benefits and CSC Services
amongst the Regional Corporations.

Relationship with the Regional Corporations

(a)

(b)

The CSC must establish and maintain a committee to be known as the
Noongar Corporations Committee comprising from time to time:

(i) the following CSC representatives:
A. the chair of the board of directors; and
B. the chief executive officer; and

(i) the following representatives from each Regional Corporation:
A. the chair of the board of directors; and
B. the chief executive officer.

The Rulebook must set out rules for the operation of the Noongar
Corporations Committee including:

(1) a requirement that it undertake the specific functions included in the
Trust Deed; and

(i) guidance to the Noongar Corporations Committee on its additional
purposes which may include consideration of ILUA implementation,
policy development, partnership development, knowledge sharing,
CSC Service provision, funding sources, cost/resource sharing and
minimisation.
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Consultation on Cultural Matters

The CSC and the Noongar Corporations Committee must jointly develop and
maintain policies and procedures for the CSC to consult with relevant Noongar
People regarding matters affecting Traditional Laws and Customs.

Amending the CSC Principles

Given the perpetual nature of the Settlement and the restrictions on amending this
ILUA, the CSC Principles contained in this Annexure E may be amended or
substituted by deed between the Trustee and the State following consultation with,
and subiject to the written consent of a majority of, the Regions which must comprise
in respect of each Region:

(a) written consent of the Regional Corporation; or

(b) where there is no Regional Corporation, an Agreement Group Endorsement
from the relevant Native Title Agreement Group.
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Regional Corporation Principles

Terms used in this Annexure are defined in either the ILUA or the Trust Deed.

Purpose of Principles

In order to be eligible to act as a Regional Corporation:

(a) the corporation must comply with these Principles at all times; and

(b) the rule book of the corporation (Rulebook) must be consistent with these
Principles and the corporation has the discretion to determine the manner in
which its Rulebook satisfies the Principles.

Form of Rule Book

The Rulebook must be:

(a) a comprehensive written document containing all of the internal governance
rules (as that phrase is defined in section 63-1 of the CATSI Act) of the CSC;

(b) consistent with contemporary governance standards; and
(c) consistent with the ILUAs, the Trust Deed and the CATSI Act.
Objects

(a) A Regional Corporation must have objects that are substantially consistent
with the following:

(i) to directly assist the Native Title Agreement Group to:

A. maintain, protect, promote and support their culture, customs,
language and traditions;

B. manage and use the land and waters within the Region to
which they have a traditional connection;

(i) to directly assist and support the Native Title Agreement Group to
manage their native title benefits arising under this ILUA including to:

A. exercise the rights and comply with the obligations of a
Regional Corporation under this ILUA and the Noongar Boodja
Trust Deed if the Regional Corporation is appointed by the
Trustee to be the Regional Corporation for the Region;

B. if the Native Title Agreement Group assigns its contractual
rights and obligations under this ILUA to the Regional
Corporation, exercise its rights and comply with its obligations
under the ILUA; and
(iii) to only act in a manner that is for charitable purposes.

(b) In pursuing its objects, a Regional Corporation: 276
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(i) may work with the broader population of Noongar People across all
Noongar Lands to achieve and advance the aspirations of the Noongar
Settlement;

(ii) may benefit members of the Noongar People other than the Native
Title Agreement Group provided such benefits are incidental to and
consistent with the objects; and

(iii) must not pay or apply any of its funds or property in dividends, bonus
or otherwise to any member, except for the payment in good faith of
reasonable and proper remuneration to any member, officer, servant,
agent, consultant, contractor or employees of the Regional
Corporation.

Not for Profit

(@)

(b)

A Regional Corporation must be carried out without purpose of profit or private
gain for its members.

The Rulebook must be structured in such a way that supports and maintains a
Regional Corporation’s eligibility for endorsement as a charity for tax
purposes.

Prohibited Activities

(a)

A Regional Corporation is not permitted to undertake Unrelated Commercial
Activities unless those activities:

(i) are undertaken from within a separate legal entity; and
(i) are not funded from Operations Funding sourced from the Trust.

A Regional Corporation is permitted to undertake Related Commercial
Activities.

For the purposes of this item 5:

(1) Related Commercial Activities means activities that directly further a
Regional Corporation’s altruistic purposes, being the purposes for
which the Commonwealth government grants the relevant income tax
exemption (usually on the basis of the Regional Corporation’s objects
as outlined in its rulebook); and

(i) Unrelated Commercial Activities means activities that are not
Related Commercial Activities.

Membership

(a)

(b)

Eligibility of persons for membership must be determined by the board of
directors having regard to the definition of the Agreement Group.

A Regional Corporation must not unreasonably refuse to accept an individual
who is an adult member of the Native Title Agreement Group as a member of
the Regional Corporation, provided that the individual applies for membership
in accordance with the Rulebook and either:
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(i) the individual has not been previously removed as a member of the
Regional Corporation in accordance with the Rulebook; or

(i) where the individual has been previously removed as a member of the
Regional Corporation, with the endorsement of the members by special
resolution in a general meeting.

(c) There must be an appeals process for applicants in the event that the board of
directors determines an applicant is not eligible for membership and refuses to
accept their membership application.

(d) Members are permitted to be members of other Eligible Noongar Entities.

(e) There must be a mechanism for the board of directors to cancel a person’s
membership on the basis that their behaviour is contrary to the best interests
of the Regional Corporation.

Board of Directors

(a) The board of directors of a Regional Corporation must comprise between 4
and 6 individuals comprised of:

(i) up to 4 members of the Regional Corporation nominated by the
members by way of a postal voting system in accordance with a
suitable election manual, and confirmed by the members in a general
meeting (Member Directors); and

(ii) not more than two expert directors appointed by the Member Directors
(Expert Directors),

provided that a director of the Regional Corporation must not during their term
of office also be a director of another Regional Corporation or the CSC.

(b) The Regional Corporation must have such minimum eligibility requirements for
the directors that:

(i) will ensure the board of directors comprises a mix of persons with
appropriate skills, expertise, experience, integrity, commitment and
standing within the Noongar Community; and

(i) are otherwise consistent with contemporary governance standards.

(c) 2 or more Directors cannot be family members of one another which in relation
to a person means:

(i) a child of the person (adopted or biological); or

(ii) a parent of the person (adopted or biological); or

(iii) a brother or sister of the person (adopted or biological); or
(iv)  the spouse or de facto partner of the person.

(d) The Expert Directors should demonstrate such qualifications as set out in any
relevant expressions of interest for Expert Director vacancies.

(e) The eligibility of director candidates must be assessed and confirmed (i.e. pre-

qualified) by the Nominations Committee of the Noongar Boodja Trust, and a 278
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Regional Corporation may rely upon a decision of the Nominations Committee
as to eligibility.

The Regional Corporation must encourage all directors to undertake ongoing
and appropriate governance training and provide them with necessary
support.

As far as practicable, the election of the Member Directors must occur at the
same time as the election of member directors of all other Regional
Corporations and the CSC.

The Regional Corporation must have a procedure to resolve voting deadlocks
in the board of directors.

8. Noongar Capacity Development

(a)

Each Regional Corporation is intended to play an important role in overcoming
disadvantage within a Region and in progressing the Noongar Community
towards successful self-governance and independence.

Having regard to item 8(a), the Regional Corporation must:

(i) develop and act in accordance with an Aboriginal employment strategy
or policy;
(ii) identify and engage with Noongar Community members that may be

suitable for employment or committee positions within the Regional
Corporation; and

(iii) support strategies that will encourage capacity building within the
Noongar Community including training and educational opportunities.

9. Relationship with the Trust

(a)

(b)

In recognition that the Noongar Boodja Trust is a primary source of a Regional
Corporation’s operational funding, the Rulebook must include provisions that
will enable the board of directors to readily identify the Regional Corporation’s
obligations to the Noongar Boodja Trustee and the Regional Corporation’s
relationship with the Trust, as provided for in the Noongar Boodja Trust Deed,
including but not limited to the following matters:

(i) a Code of Conduct and Policy and Procedures Manual;

(i) attendance by the Noongar Boodja Trustee at Regional Corporation
general meetings;

(iii) preparation and provision to the Noongar Boodja Trustee of annual
reports, annual plans and budgets; and

(iv) participation in the Noongar Relationship Committee and Noongar
Corporations Committee.

In the interests of increasing efficiency and minimising unnecessary costs,

each Regional Corporation must commit to utilising, as far as practicable, the
CSC Services that have been funded by the Trust.
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Relationship with the Eligible Noongar Entities

(a)

Each Regional Corporation must provide the following representatives to sit on
the Noongar Corporations Committee:

(i) the chair of the Regional Corporation’s board of directors; and
(ii) the chief executive officer of the Regional Corporation.

In recognition that the CSC will, during its early stages, be a service provider
to all Eligible Noongar Entities at the same time, each Regional Corporation
must commit to working cooperatively and collaboratively with the other
Eligible Noongar Entities to ensure that each Regional Corporation is able to
reasonably access the CSC Services.

Cultural Land Access

A Regional Corporation must develop appropriate policies and procedures for
maintaining an interest in Cultural Land granted to it by the Noongar Boodja Trustee
having regard to the:

(a)

(b)
(c)

protection, preservation and use of the Cultural Land as a place of cultural
significance;

Title Protection Criteria; and

terms and conditions (if any) imposed by the Noongar Boodja Trustee on the
grant of the interest in accordance with the Noongar Boodja Trust Deed.

Cultural Decisions

(@)

(b)

A Regional Corporation must have a process providing for cultural decisions to
be made in accordance with the advice and recommendations of persons who
have traditional connection and cultural authority under Traditional Laws and
Customs over the land and waters the subject of the proposed cultural
decision.

A Regional Corporation must have a mechanism to resolve cultural decisions
which must include:

(1) the process for determining those persons who should advise and
make recommendations to the Regional Corporation in relation to
cultural decisions;

(i) a requirement that the Regional Corporation will make a cultural
decision in accordance with advice of those persons determined under
item 12(b)(i);

(iii) the timeframe for resolution of a cultural decision;

(iv)  the default outcome if there is no resolution via the cultural decision
process; and

(v) a requirement to notify the outcome of a cultural decision to the

Regional Corporation of any adjacent Region that will be affected by a
cultural decision.
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(c) Cultural decisions by a Regional Corporation on a matter the subject of an
ILUA must comply with any relevant obligations and timeframes on the
Regional Corporation under the ILUA.

Amending the Regional Corporation Principles

Given the perpetual nature of the Settlement and the restrictions on amending this
ILUA, the Regional Corporation Principles contained in this Annexure E may be
amended or substituted by deed between the Trustee and the State following
consultation with, and subject to the written consent of a majority of, the Regions
which must comprise in respect of each Region:

(a) written consent of the Regional Corporation; or

(b) where there is no Regional Corporation, an Agreement Group Endorsement
from the relevant Native Title Agreement Group.
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Western Australia

Noongar (Koorah,
Nitja, Boordahwan)
(Past, Present, Future)
Recognition Bill 2014

DRAFT BILL AS AT 18 FEBRUARY 2014

The Government intends to introduce into Parliament a Bill for the
recognition of the Noongar people as the traditional owners of lands
in the south-west of the State as part of the South West Settlement.

This draft Bill is published on the Department of the Premier and
Cabinet’s website as a public acknowledgement of the
Government’s intention.

Negotiations between the Government and the Noongar people
about the South West Settlement are ongoing.
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Western Australia

DRAFT BILL AS AT 18 FEBRUARY 2014

The Government intends to introduce into Parliament a Bill for the
recognition of the Noongar people as the traditional owners of lands
in the south-west of the State as part of the South West Settlement.

This draft Bill is published on the Department of the Premier and
Cabinet’s website as a public acknowledgement of the
Government’s intention.

Negotiations between the Government and the Noongar people
about the South West Settlement are ongoing.

Noongar (Koorah, Nitja, Boordahwan) (Past,
Present, Future) Recognition Bill 2014

CONTENTS
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Western Australia

Noongar (Koorah, Nitja, Boordahwan) (Past,
Present, Future) Recognition Bill 2014

A Bill for

An Act for the recognition of the Noongar people as the traditional
owners of lands in the south-west of the State.

page 1
[Draft Bill as at 18 February 2014]
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Noongar (Koorah, Nitja, Boordahwan) (Past, Present, Future) Recognition

Bill 2014

Preamble

Preamble

A.

Since time immemorial, the Noongar people have
inhabited lands in the south-west of the State; these
lands the Noongar people call Noongar boodja (Noongar
earth).

Under Noongar law and custom, the Noongar people are
the traditional owners of, and have cultural
responsibilities and rights in relation to, Noongar
boodja.

The Noongar people continue to have a living cultural,
spiritual, familial and social relationship with Noongar
boodja.

The Noongar people have made, are making, and will
continue to make, a significant and unique contribution
to the heritage, cultural identity, community and
economy of the State.

The Noongar people describe in Schedule 1 their
relationship to Noongar boodja and the benefits that all
Western Australians derive from that relationship.

So it is appropriate, as part of a package of measures in
full and final settlement of all claims by the Noongar
people in pending and future applications under the
Native Title Act 1993 (Commonwealth) for the
determination of native title and for compensation
payable for acts affecting that native title, to recognise
the Noongar people as the traditional owners of the
lands described in this Act.

The Parliament of Western Australia enacts as follows:
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Noongar (Koorah, Nitja, Boordahwan) (Past, Present, Future)
Recognition Bill 2014

(1

2

(1

2

Short title

This is the Noongar (Koorah, Nitja, Boordahwan) (Past,
Present, Future) Recognition Act 2014.

Commencement

This Act comes into operation as follows —

(a) sections 1 and 2 — on the day on which this Act
receives the Royal Assent;

(b) the rest of the Act — on a day fixed by proclamation,
and different days may be fixed for different provisions.

Noongar lands

For this Act, the Noongar lands are the lands described in
Schedule 2.

The map in Schedule 3 shows the location of the Noongar lands.

Purpose

The purpose of this Act is to recognise the Noongar people as
the traditional owners of the Noongar lands.

Recognition of the Noongar people

Parliament acknowledges and honours the Noongar people as
the traditional owners of the Noongar lands.

Parliament recognises —

(a) the living cultural, spiritual, familial and social
relationship that the Noongar people have with the
Noongar lands; and

(b) the significant and unique contribution that the Noongar
people have made, are making, and will continue to
make, to the heritage, cultural identity, community and
economy of the State.

Effect of this Act

This Act does not —

(a) create any right, title or interest, whether in law or
equity; or

(b) give rise to or affect any civil claim, action or
proceeding; or

page 3
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Noongar (Koorah, Nitja, Boordahwan) (Past, Present, Future)
Recognition Bill 2014

(c) giverise to or affect any right of review of an
administrative decision; or

(d) affect the interpretation of any law of, or that applies in,
the State.
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Noongar (Koorah, Nitja, Boordahwan) (Past, Present, Future)
Recognition Bill 2014

Noongar recognition statement Schedule 1

Schedule 1 — Noongar recognition statement
[recital E]

Noonakoort moort nitja burranginge noongar boodja
Noonakoort moort kwomba

Djinunge nitja mungarrt — koorah

Noonakoort moort yirra yarkinje kwomba noongar boodja
Koorah — nitja — boordahwan

Noonakoort moort yarkinje noongar boodja

Nyidiung koorah barminje noonakoort moort

Wierrnbirt domberrinje

Noonakoort moort koort boodja

Nitja gnulla moorditj karrl boodja

All our Noongar people stand here on Noongar land.
Past, present and future.

We stand strong on our land.

The mungart tree symbolises our strength and survival.
All of our people stand firm on our land.

Our people are here to stay — we will always be.

We, the Noongar people, are the traditional owners of South West
Western Australia, and have been since before time immemorial. As the
First People of South West Western Australia, we continue to practise the
laws and customs of our culture. Through this culture, we continue to
hold rights, responsibilities and obligations in relation to our people,
traditional lands and waters.

We, the Noongar people, are the largest single Aboriginal cultural bloc
on the Australian continent. We belong to one of the oldest surviving
living cultures on this earth. As a people, we have a common ancestral
language, and a similar history and spirituality. We know that our
traditional country is south and west of a line that stretches from
Geraldton in the north to Cape Arid in the south-east, and that the spirit
of this place can never be conquered.

Noongar culture, spirit and economy have always depended on the
resources of Noongar boodja. Families still return to the biddi (paths) of
our ancestors. Our people continue to refer to natural landmarks,
especially hills and waterways, when describing which families belong to
different areas of Noongar boodja. Although barriers may exist, it is still
in our hearts, in our blood, it is still our country.
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Noongar (Koorah, Nitja, Boordahwan) (Past, Present, Future)
Recognition Bill 2014

Schedule 1 Noongar recognition statement

Our living culture, which is long and continuing in this part of the world,
begins with Noongar people. This is the opportunity for all Western
Australians to experience the ancient tradition of respect, relationships
and reciprocity with Noongar people. We have survived.

Note:

The Noongar nation is made up of a number of different groups. Variations in
pronunciation and spelling occur amongst the Amangu, Yued/Yuat, Whadjuk/Wajuk,
Binjareb/Pinjarup, Wardandi, Balardong/Ballardong, Nyakinyaki, Wilman, Wirlomin,
Ganeang, Bibulmun/Piblemen, Mineng, Goreng, Wudjari and Njunga. For instance, the
word “Noongar” can also be spelled “Nyungar”, “Nyoongar” and “Nyoongah”.
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Noongar (Koorah, Nitja, Boordahwan) (Past, Present, Future)
Recognition Bill 2014

Noongar lands: description Schedule 2

Schedule 2 — Noongar lands: description
[s. 3(D)]

All the lands and waters contained within a line that —

starts at the intersection of the prolongation westerly of the northern
boundary of the Shire of Coorow with the low water mark, being a
point on a northern boundary of native title determination application
WADG6192/1998 (WC97/71) as accepted for registration on the
Register of Native Title Claims on 22 August 1997;

then continues generally easterly and generally south-easterly along
the boundaries of that native title application to the intersection with
native title determination application WAD6181/1998 (WCO00/7) as
accepted for registration on the Register of Native Title Claims on

3 July 2008;

then continues generally easterly, generally south-easterly and
westerly along the boundaries of that native title application to the
intersection with native title determination application
WADG6286/1998 (WC98/70) as accepted for registration on the
Register of Native Title Claims on 29 September 1998;

then continues generally southerly along the boundaries of that native
title application to the intersection with the low water mark;

then continues generally south-westerly, generally north-westerly and
generally northerly along the low water mark back to the starting
point,

other than any land or waters the subject of native title determination
application WAD6193/1998 (W(C97/72-6) as accepted for registration on
the Register of Native Title Claims on 12 December 2011.

And all the islands landward of the low water mark that exist within the
area contained within a line that —

starts at the intersection of the prolongation westerly of the northern
boundary of the Shire of Coorow with the low water mark;

then continues generally southerly, generally south-easterly and
generally north-easterly along the low water mark to the intersection
with longitude 120.465236;

then continues southerly to the intersection of the 3 nautical mile
limit with longitude 120.465236;
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then continues generally south-westerly, generally north-westerly and
generally northerly along the 3 nautical mile limit to the prolongation
westerly of the northern boundary of the Shire of Coorow;

then continues easterly along that prolongation back to the starting
point.

Notes:

1.

The low water mark is sourced from the Spatial Cadastral Database maintained by
the Western Australian Land Information Authority as at 29 October 2012.

2. Coordinate references are to Geocentric Datum of Australia 1994 (GDA94)
coordinates in decimal degrees.

3. The 3 nautical mile limit is sourced from Australian Maritime Boundaries (AMB),
6" edition, released in February 2006.
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page 9
[Draft Bill as at 18 February 2014]
295



Annexure G

The Trust Deed

[Page intentionally left blank - see next page]

296



Noongar Boodja Trust

William Michael Gerard Lawrie
(Settlor)

and

[insert name]
(Trustee)

Jackson McDonald

Lawyers

140 St Georges Terrace
Perth Western Australia 6000

t:
f:

Wi

+61 8 9426 6611
+61 8 9481 8649
www.jacmac.com.au

Contact:
Reference:

Adam Levin
RJE:APL:7138467

297



Noongar Boodja Trust

Table of contents

1. Definitions and Interpretation ... ———— 2
1.1 DEfiNItIONS ... e 2
1.2 Interpretation of Clauses...........oovvviiiiii i 15
1.3 Status of Schedules...........cooo i 15
2. LI A0 T3 8 2 UL oo T P 16
2.1 Declaration of TrUSt .........coviiiiii e 16
2.2 TIUSE PUIPOSE ...t et e e e e e e et e eeeees 16
2.3 Trust ACHIVILIES oo 16
24 NOt fOr Profit ..o 17
25 NO FiXed INTErests..........uuuiiiiii e 18
3. Noongar COMMUNILY......ccceeeeiiiii e e s e s s s s s s e e e e e e mma s anseenees 19
3.1 Recognition of Noongar Community .................eueuiimiiiiiiiiiiiiiiiiiiiiiiiiieeens 19
3.2 Good Governance PractiCe...........coouuiiiiiiiiiiiiiiie e 19
3.3 Communications with the Noongar Community ..., 20
3.4 Consultations and Decision Making with Eligible Noongar Entities .......... 20
3.5 Noongar Capacity Development .............cccocoiiiiiiiiiiieeeees 21
3.6 5] 0] UL L= 21
4. Appointment of Regional Corporations............ccceuueiiiiiiimimmmnininsnessssssssssssssssssssssen 23
4.1 Nomination and Appointment...........cccooo i, 23
4.2 Eligibility to act as Regional Corporation.............cccccecimmeiimiiiiiiiiiiinnnnns 23
4.3 Regional Corporation Core FUNCHONS .............uuuiiiiiiiiiiiiiiiiiiiiie 25
4.4 Ceasing to be eligible to act as Regional Corporation.................ccceeeee.. 23
4.5 Eligibility upon receipt of ILUA Termination Notice..............cccccceriniinnnnne. 24
4.6 Regional Corporation Special Purpose Report............ccccocemieiiiniiiinnnnnnns 25
5. Appointment Of CSC ... sssssssssssnnsnnns 27
5.1 Nomination and Appointment ..o, 27
page i

208



Noongar Boodja Trust

5.2 Eligibility to @ct @s CSC........uuiiiiiiiii 27
5.3 CSC SEIVICES ...ttt a e e 29
5.4 Ceasing to be eligible toact as CSC...........cooooiiiiiiii, 27
5.5 CSC Special Purpose RepOr..........oooiiiiiiii i 29
Trust FUNd ...ttt 31
6.1 Meaning of Trust FuNd...........ooiiiii i 31
6.2 Trust SUD FUNAS ... 31
6.3 Sub Fund AdmiInistration.............ooooiiiiiiii e 31
6.4 State Contribution Condition and Charge..............cccoooeiiiiiiiiiie s 32
6.5 Role Of the State...........uuiiiii e 33
Noongar Future FUNd.............. s rr s e s s s s e s s s r e e 35
71 General Purpose of the Noongar Future Fund .................ccccoiieeei, 35
7.2 Accumulation during State Contribution Period............cccccvvviiiiiiiiiiinnnnne. 35
7.3 Distributions after the State Contribution Period ..............cccccciiiiiiiiinnnnes 35
7.4 Future Fund Capital Base..........cccooooiiiiiiiiiiiiii e 36
7.5 Investment of Noongar Future Fund ... 36
7.6 Management Account for Sub Funds..............ccccoiiiiiiiiiiie 37
7.7 Restricted Access to Future Fund Capital Base after State Contribution
Period 36

Operations FUN ... e r e s s s s e e e e s s e s s e e e e e nmnnnn 38
8.1 General Purpose of the FuNd...........cooviiiiii i, 38
8.2 General RUIES.........coiiie e 38
8.3 ENE Operations ACCOUNL...........oiiiiiiiiiiiccec e 38
8.4 Applying for Operations FUNding............ccouviviiiiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeee 39
Special Projects FuNd............oooiiiiiiiiiiiiiiiisssssssssss s s 40
9.1 General Purpose of the Fund..........cooooieiiiiiiiee, 40
9.2 General RUIES......cooeeeee 40
Cultural Land FUNd ... 42

page i

299



Noongar Boodja Trust

11.

12

13.

14.

15.

10.1 General Purpose of the Cultural Land Fund..............cooiiiiiiiiie, 42
10.2 Accepting Land into the Cultural Land Fund ..............cccoieiii i, 42
10.3 Holding Cultural Land ................ueiiiiiiiii e 42
104 Conversion to Development Land..........cooooiiiiiiiiiiiiiie e 44
Development Land FUNd ... s 45
11.1 General Purpose of the Development Land Fund .............cccccceeeeeii, 45
11.2 DeVvelopmeENnt PrOCESS.......ooiiiiiiiie et 45
11.3 Consultation with Regional Corporations ...........ccccceeiieieiiiiiiiiiieee e, 45
11.4 Noongar Boodja Development Corporations...........ccccceeeeiieiiiiiiiiiiieneeennn. 46
11.5 Net Proceeds of Property Development Activities .........c..coevvvvviiiieennen. 46
Housing Land FUNd ... s rr s e s e s s s s s s r s e e e 48
12.1 General Purpose of the Housing Land Fund .................iiiieiinin, 48
12.2 HOUSING LaNd ... 48
12.3 Consultation with Regional Corporations ... 48
12.4 Role of CSC in Housing Land Fund ...........cccooooiiiiiiii e, 49
LT 53 = 50
13.1 INIHAI TIUSEEE ...ttt eanenene 50
13.2 ENGIDIlItY ... 50
13.3 Y o] oo ] o] = S 51
13.4 Appointment and Removal of Trustee...........cccceevviiiiiiiiiiiiii e, 52
13.5 Trustee ceasing to meet requirements..........ccccceeiiiiiiiiiiiiciie e, 52
Noongar AdViSOry COMPANY ........cccccerrrrrrsrsssssssssssss s ssssnas 54
14 .1 Establishment and Support.........cccooooiiiiii e 54
14.2 Noongar Advisory Company FUNCLIONS..............uuuiiiiiiiiiiiiiiiiee 54
14.3 Where Trustee is a Dedicated Trustee...........coovvvvviviiiiiiiiiiiiiiiiiiiieiiieeee 56
Noongar Relationship Committee..........cccooiiiiiiiiiiiiiiir s 57
15.1 General Purpose of the Noongar Relationship Committee...................... 57
15.2 FUNCHIONS ... nannnnnes 57

page iii
300



Noongar Boodja Trust

15.3 @7 ] g g1 0017 ] 1 o] o H O USRPPPRR 58
15.4 Meetings and Decision Making .............coiiieiiiiiiiiiiiccee e, 58
15.5 Term of appoiNtMENt.........coo i 58
15.6 Removing Noongar Relationship Committee members............c.ccc........... 59
15.7 Withdrawal from the Noongar Relationship Committee.................c.......... 59
16. Nominations Committee...........ceeiiiiiiiiiiiiiiiiii i 60
16.1 General Purpose of the Nominations Committee ................ccoeeeiiie, 60
16.2 FUNCHIONS ... 60
16.3 COMPOSITION....eeiiiie it e e e e e e e eeaees 60
16.4 QUAIFICAtIONS ... 61
16.5 SeleCtion ProCESS .....ccooiiieeeeeeeeeeeeeeee 61
16.6 Meetings and Decision MakKing .........cccoeeuiiieiiiiiii e 62
16.7 Term of appoiNtMENt.........coii i 62
16.8 Removing Nominations Committee members .............cccccvviiiiiiiiiiiiiinnnns 62
L B E=3 1] o TV oY o 64
171 General Distribution POWET ..ot 64
17.2 Default ACCUMUIALION .........uiiiiiiiii e 64
17.3 Sustainability of Distributions .............ieeiii i 64
17.4 Applications for Distributions............ccooooiiiiiiiii e, 64
17.5 Payment CoNitioNS............uuuuuiiiiiiiiiiiii e 65
17.6 ENE Distribution ACCOUNES.........uuuiiiiiiiiiiiiiiiiiiiies 65
17.7 Suspension of Payments ... 65
17.8 Non-Forfeiture of Distribution Account ..............ceeviiiiiiiiiii 66
17.9 Preparing Funding GuIidelines...............uuuuuiiiiiiiiiiiiiiiiiiiiieees 66
17.10 FunNding PrinCipIes .........uuiiiiiiii e 67
17.11 Review of the Funding Guidelines ..............cccoiiiiiiiiiiiiiii e 67
17.12 REPOMING ... e 68
L T = 18T o 1= 69
page iv

301



Noongar Boodja Trust

18.1 SUSLaAINADIIILY ... 69
18.2 ANnual BUAGEt........oooiiiiii e 69
18.3 Budget PrinCIPIES..........uuiiiiiiiii e 69
INVESTMENt ... ——————— 71
19.1 Trustee’s Investment POWErS ... 71
19.2 TrUSEEES AC ... 71
19.3 INvestMeENt PrinCIPIES. ... oo 71
19.4 INVESIMENT POLICY.....cuviiiiiiieeee e 72
19.5 Review of the Investment PoliCy ............coieiiiiiiiiic e, 73
19.6 Making the Investment Policy Available .................ccccoois 73
Investment Committee..........ooccimmiiiiiiiincce e ————————— 74
201 FUNCLIONS ... e 74
20.2 107 g gT 0T 017 ] 1 o] o F U USRPPPRRR 74
20.3 QUANIFICAtIONS ... 75
20.4 SeleCHON PrOCESS ...t 75
20.5 Investment Committee DeCISIONS..........cccuuiiiiiiiiiiiieee e 75
20.6 Term of appoiNtMENt.........coiiiii e 76
20.7 Removing Investment Committee members ............ccccovviiiiiiiiiiiiinnnnnns 76
StrategiC Plan ... ———— 77
211 Purpose of Strategic Plan ................uuiiiiiiiiiiiiiiii 77
21.2 Formulating Strategic Plans................uuuiiiiiiiiiiiiiiie 77
21.3 Modifying the Strategic Plan ............cccoooiiiiiieeee 78
21.4 Implementation of the Strategic Plan ............ccccoooiiii . 78
21.5 Making Available the Strategic Plan.............cccccoiiiiiiiiiiie 78
Trustee’s ACLIONS .......cciiiiiiiiii i 79
221 Trustee to establish Land Sub and Land Register............ccoccoiiiiiiiiinnnnnn. 79
22.2 Trustee’s Discretions and POWErS.............ccoovviiiiiiiiiiiiiiiiiieeeeeee 79
22.3 Uncommercial TranSactions ...............uuuueeiiiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeenees 80
page v

302



Noongar Boodja Trust

22.4 Trustee’s Decisions and Independence ............ccoovveiiiiiiiiiiiiiin e 80
22.5 Personal Interest of Trustee..............oooiiiiiiiiiiii 81
22.6 Trustee Consultation..............ooii 81
22.7 Liability and INdemNity ..............ouuummiiiii 81
22.8 LIMITALIONS ... 81
22.9 Further Advisory CommItteesS.........ccoeviiiiiiiiiii e 82
23. Costs and EXpenditure ............ccooiiiiiiicmeciiiiirrrrrcesssss e s s s s r e e s nmnn e enees 83
23.1 Trustee’s Remuneration.............ccoouiiiiiiiii e 83
23.2 Costs and EXPENSES.......couviviiiiiiiecee e 83
23.3 Trustee Expense Budget ... 83
24, Records and ACCOUNLS ... 85
241 Books of Account and RecCeipts ..........oooviiiiiiiiiiiiiiicccc e 85
24.2 N Lo | RSP PRRSR 85
24.3 Trust Fund to be kept distinct............cooiiiiiii e, 85
24.4 Receipts bY Others ... 85
24.5 Classification of Trust INCOME ............uuiiiiiiiiiii e 85
25. Trustee’s Annual RePOTrt........ i e e e e s e e 87
26. Strategic Review of the Trust.........cceiiiiiiii 88
27. Modifying the Trust Deed ... 20
28. General Legal ProvisSions ........ccccciiiiiiiiiiiiniiniisssisssssssssssssssssssss s 91
281 NOLICES .. 91
28.2 L AT o [ 0 To T 1 o 2SR 91
28.3 GOVEIMING LAW ... 92
Schedule 1 — Funding Guidelines ... 94
Schedule 2 — CSC Service Delivery ... 98
Schedule 3 — Regional Corporation Core FUNctions........ccc.cccooiiimmmmeeeccsnnncssnsecessnsnns 103
Schedule 4 — Committee Meeting Rules..........ccceiiiiiiiciieeinn e 106
Schedule 5 — Trustee’s POWEIS.........coiiiiiieinire s 108
page vi

303



Noongar Boodja Trust

Schedule 6 — Agreement Group Endorsement ............oooocecciiiiiirrrsccescsss e 110
Schedule 7 — Dedicated Trustee Requirements..........ccceeeeeciiiiiimmrnccssssne e 114
Schedule 8 — Deed of Appointment of New Trustee.......cccccccceiiiiiriirececccsn e, 120
Schedule 9 - First Trustee’s Remuneration...........ccocccvvmmmmiinninnssrr e 126
Schedule 10 — Custodian Trustee..........ccccciiiiiiiiirinnrr s 127
Schedule 11 - Default Investment PoliCy........cccccooiiiis 129
Schedule 12 — Dispute Resolution Procedure ...........coiieeecciiiiirsssececces e ee s 131
Schedule 13 — Noongar Advisory Company Constitution...........cccceeeeceiiiiiininecnnn. 135
page vii

304



Noongar Boodja Trust

Noongar Boodja Trust

Date: 2014

Parties

William Michael Gerard Lawrie of 7 Douglas Street, Fremantle, Western Australia

(Settlor)

[insert name] [insert address]

(Trustee)

Background

A. The Noongar Community has reached a settlement with the State of Western

Australia pursuant to six ILUAs, whereby native title rights and interests are dealt with
in the manner envisaged in sections 24CB(e) and 24EB(1)(d) of the Native Title Act.

Pursuant to the ILUAs the Noongar Community:

(a)

(b)

(c)

(d)

will receive a benefits package over a 12 year period consisting of a Noongar
future fund, operations fund, cultural land fund, housing land fund and
development land fund;

has established this Trust to meet the requirements for a trust that will operate
in perpetuity to receive, hold and Apply the benefits payable under the ILUAs
to or for Eligible Noongar Entities;

has or will establish a regional Aboriginal Corporation for the traditional
owners in each of the six Regions within the Noongar Boodja Traditional
Lands being an Aboriginal Corporation to provide community services to and
support the growth and development of the traditional owners and their
communities in their Region; and

has or will establish one central services Aboriginal Corporation to assist the
Noongar Community as a whole and provide administrative and other
services to the Regional Corporations referred to above.

In accordance with the terms of this Deed, the Trustee will provide financial support
to the Eligible Noongar Entities that, in turn, will have corresponding reporting and
other obligations to the Trustee.
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Agreement

1.

1.1

Definitions and Interpretation

Definitions

In this Deed, unless the context requires otherwise, the following expressions have

the following meanings:

Aboriginal
Corporation

Advisory Committee

Agreement Group
Agreement Group
Endorsement
Annual Budget
Annual ENE
Allocation

Annual Operations
Budget

Annual Special
Projects Budget

Apply

Appointors

Associates

Attorney General

Auditor

means a corporation registered under the CATSI Act;

has the meaning given in clause 22.9;

means the relevant “Native Title Agreement Group” as
defined in an ILUA;

means an endorsement given by an Agreement Group in
accordance with Schedule 6;

means in each Financial Year, the budget determined by the
Trustee under clause 18.2;

has the meaning given in clause 18.2(a)(ii);

means in each Financial Year, the annual operations
budget determined by the Trustee under clause 18.2;

means in each Financial Year, the annual special projects
budget determined by the Trustee under clause 18.2;

includes, but is not limited to, paying, distributing,
accumulating, setting aside, committing or crediting any
part of the income or capital of the Trust Fund and the
terms “Application” or “Applies” have a corresponding
meaning;

has the meaning given in clause 13.3;

has the meaning given to that term in section 318 of the
Income Tax Assessment Act 1936 (Cth) and the term
“Associate” shall have a corresponding meaning;

means the person from time to time holding the Ministerial
position of Attorney General of Western Australia;

means a qualified and Independent person registered, or
taken to be registered, as an auditor under Part 9.2 of the
Corporations Act;
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Australian Financial
Services Licence or
AFS Licence

Ballardong Region

Budget Principles

CATSI Act

Commissioner of

Taxation

Code of Conduct

Conditional Period
Expiry Date

Consumer Price
Index

Contributor

Contribution

Corporations Act

CSC

CSC Core Services

CSC Optional

means an appropriate Australian Financial Services
Licence pursuant to Chapter 7 of the Corporations Act or
such other licence pursuant to replacement or equivalent
legislation;

means the lands the subject of the ILUA entered into by the
State and the Ballardong native title claim group;

means the principles described as the budget principles in
clause 18.3;

means the Corporations (Aboriginal and Torres Strait
Islander) Act 2006 (Cth);

means a Commissioner of Taxation (Federal), Second
Commissioner of Taxation (Federal) and Deputy
Commissioner of Taxation (Federal) as provided for in
sections 4 and 7 of the Taxation Administration Act 1953
(Cth);

has the meaning given in clause 3.2(c)(i);

has the meaning given to the term “Conditional Period
Expiry Date” in the ILUAs;

means the Consumer Price Index, All Groups Index,
number for Perth, Western Australia, published from time to
time by the Australian Bureau of Statistics (catalogue
number 6401.0). If that index ceases to be published by the
Australian Bureau of Statistics then Consumer Price Index
shall mean such other index as represents the rise in the
cost of living in Perth, Western Australia as the State
reasonably determines after consulting with the Trustee and
the Noongar Relationship Committee;

means any person, organisation, trustee of another trust,
the State (otherwise than in respect of the State’s
obligations under the ILUAs) or the Commonwealth that
contributes money, investments, property or other assets to
the Trust Fund from time to time;

means money, investments, property or other assets of any
kind from a Contributor;

means the Corporations Act 2001 (Cth);

means a corporation that is appointed by the Trustee as the
Central Services Corporation in accordance with clause 5.1;

means the core services to be undertaken by the CSC to
or for the benefit of the Noongar Community as
determined in accordance with item S2.3 of Schedule 2
and as varied from time to time;

means the optional services to be provided by the CSC to
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Services the Regional Corporations as determined in accordance
with item S2.5 of Schedule 2 and as varied from time to
time;

CSC Principles means the principles described as the “CSC Principles” as

set out in Annexure E of Schedule 10 to the ILUAS;

CSC Regional means the principal services to be provided by the CSC to

Services the Regional Corporations as determined in accordance
with item S2.4 of Schedule 2 and as varied from time to
time;

CSC Services means the CSC Core Services, CSC Regional Services and

CSC Optional Services;

Cultural Land means any estate, right, interest in land or Management
Order held by the Land Sub and vested in the Trust from
time to time and identified by the Trustee as Cultural Land;

Cultural Land means a decision to do any of the following in relation to the
Development whole or part of any Cultural Land in a Region:
Decision

(@) granting an interest to a third party other than the
Relevant Regional Corporation;

(b) undertaking works that are, in the reasonable
opinion of the Trustee, likely to involve significant
ground disturbance; and

(c) erecting any building or improvement;
Cultural Land Fund means the Sub Fund established under clause 10;

Custodian Trustee means the custodian trustee of the Trust appointed under
clause 13.2.3;

Decision to Proceed  means a decision to enter into a binding agreement or
arrangement to exploit land by any of the following:

(a) selling;

(b) leasing, licensing or otherwise granting a third party
a right or interest to occupy or possess;

(c) mortgaging, charging or otherwise granting any
security or preferential interest of any kind; and

(d) erecting one or more buildings or improvements, or
renovating existing buildings or improvements, the
aggregate cost of which in a financial year exceeds
$500,000 (indexed annually in accordance with the
Consumer Price Index);

Dedicated Trustee means a Nominee Entity that meets the Dedicated Trustee
Requirements and is appointed as Trustee by the
Appointors under clause 13.4;
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Dedicated Trustee
Requirements

Deed

Deed of Appointment

Default Investment
Policy

Development Land

Development Land
Fund

Dispute

Dispute Notice

Dispute Resolution
Procedure

Distribute

Eligible Charity

Eligible Noongar
Entities

ENE Appointment
Notice

ENE Default Notice

means the requirements in Schedule 7;

means this trust deed as amended from time to time;

means the deed of appointment referred to in clause
13.4(9);

means the policy in Schedule 11 as Modified from time to
time;

means any estate, right or interest in real property held by
the Land Sub and vested in the Trust from time to time and
identified by the Trustee as Development Land;

means the Sub Fund established under clause 11;

means a dispute referred to in clause 3.6;

means the notice described as the dispute notice in clause
3.6(c);

means the procedure for resolving a Dispute, as set out in
Schedule 12;

means to distribute, pay, commit, credit, apply or otherwise
expend and “Distribution” and “Distributes” have a
corresponding meaning;

means a fund, institution or other entity endorsed by the
Commissioner of Taxation as income tax exempt under
Sub-division 50-B of the Income Tax Assessment Act 1997
(Cth);

means the:

(@) CSC; and

(b) Regional Corporations;

means a written notice from the Trustee to an entity
nominated in an ENE Nomination appointing the nominated
entity as:

(@) a Regional Corporation under clause 4.1(a); and

(b) the CSC under clause 5.1(a),

as specified in the notice;

means a written notice from the Trustee specifying an
eligibility default and issued to:

(a) a Regional Corporation under clause 4.2(a)(i); or
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ENE Distribution
Account

ENE Nomination

ENE Operations
Account

ENE Termination
Notice

Expert

Facilitator

Financial Year

First Year

Funding Guidelines

Funding Principles

(b) the CSC under clause 5.2(a)(i),

as specified in the notice;

has the meaning given in clause 17.6(b);

means a written notice to the Trustee from an entity seeking
appointment as:

(a) a Regional Corporation under clause 4.1(a); or

(b) the CSC under clause 5.1(a),

as specified in the notice;

has the meaning given in clause 8.3;

means a written notice from the Trustee terminating the
appointment of:

(a) a Regional Corporation under clauses 4.2(a)(iii) or
4.3(a); or

(b) the CSC under clause 5.2(a)(iii),
as specified in the notice;
means a person having recognised qualifications and at

least 5 years demonstrated experience that is appropriate
and relevant to the matter for which the Expert is required;

means an entity who facilitates meetings of an Agreement
Group and being either:

(@) nominated by the Trustee; or

(b) where the meeting of the Agreement Group takes
place prior to this Deed, the legal representative of
that Agreement Group;

means the period from the date of this Deed to 30 June

and then each period of 12 months ending on 30 June in
each year;

means the period from the date of this Deed to 30 June;

means the funding guidelines established by the Trustee in
accordance with clause 17.9;

means the principles described as the Funding Principles in
clause 17.10;
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Future Fund Capital
Base

Gnaala Karla Booja
Region

Government Trading
Entity

Housing Authority

Housing Land
Development
Activities

Housing Land

Housing Land Fund

ILUA

ILUA Commencement
Date

has the meaning given in clause 7.1(b);

means the Gnaala Karla Booja lands and that part of the
Harris Family lands the subject of the ILUA entered into by
the State and the Gnaala Karla Booja and Harris Family
native title claim groups;

means a body corporate which:

(a)
(b)
(c)
(d)

means the body corporate established by section 6(4) of the
Housing Act 1980 (WA);

is established by State legislation;
has a board of directors;
is expressed not to be an agent of the State; and

carries on business activities;

has the meaning given in clause 12.2(d);

means any estate, right or interest in real property held by
the Land Sub and vested in the Trust from time to time and
identified by the Trustee as Housing Land;

means the Sub Fund established under clause 12;

means each of the Indigenous Land Use Agreements
entered into by the State and the following native title claim
groups:

(a)
(b)
(c)
(d)
(e)

(f)  Ballardong,

Whadjuk;

Yued,

Gnaala Karla Booja and Harris Family;
South West Boojarah and Harris Family;

Wagyl Kaip and Southern Noongar; and

which are entered on the Register of Indigenous Land Use
Agreements established and maintained under Part 8A of
the Native Title Act, and which are collectively referred to as
the ILUAs;

has the meaning given to the term “Commencement Date”
in the ILUAS;
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ILUA Termination
Amount

ILUA Termination
Notice

Indemnified Amount
Indemnified Amount
Notice

Independent

has the meaning given to the term “ILUA Termination
Amount” in the ILUAS;

has the meaning given to the term “ILUA Termination
Notice” in the ILUAS;

has the meaning given to the term “Indemnified Amount”
in the ILUAS;

has the meaning given to the term “Indemnified Amount
Notice” in the ILUAS;

means:

(a) in the case of a person, the person is not (and a
member of the person’s immediate family is not):

(i) a member of an Agreement Group;

(i) a lineal descendant of, or first cousin of, a
member of an Agreement Group;

(i) married to or in a de facto relationship with a
member of an Agreement Group;

(iv) a parent or sibling of a person who is married to
or in a de facto relationship with a member of
an Agreement Group;

(v) currently, and has not within the period of 3
years prior to their appointment been:

A. an employee, director, consultant,
advisor, auditor or other service provider
to the Noongar Community or any related
or associated entity of an Agreement
Group; or

B. an employee or director of a company or
partner in a partnership, which is a
consultant, advisor, auditor or other
service provider to an Agreement Group
or any related or associated entity of an
Agreement Group;

(b) in the case of an entity, the entity is not:

(i) an entity in which an Agreement Group (or any
member of an Agreement Group) has a
material interest;

(i) an entity which is controlled by an Agreement
Group (or any member of an Agreement
Group); or
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(iii) currently, and has not within the period of 3
years prior to its appointment been a
consultant, advisor, auditor or other service
provider to an Agreement Group or any related
or associated entity of an Agreement Group;

Insolvency Event means in respect of a company when;
(a) the company resolves to go into liquidation;

(b) a liquidator, a provisional liquidator, receiver,
receiver and manager, administrator, official
manager, judicial manager or similar official is
appointed to the company or over the company’s
assets or undertaking;

(c) the company resolves to enter into a scheme, a
composition or any similar arrangement or
procedure with creditors; or

(d) the company receives a statutory demand under
section 459E of the Corporations Act, which the
company fails to comply with or apply to set aside,
within the period for compliance or have set aside
under section 459G of the Corporations Act;

Interim CSC means an entity appointed by the Trustee as the “Interim
CSC” under clause 5.1(b)(ii))A during the Interim Period to
exercise such functions and deliver such services as
determined by the Trustee under clause 5.1(b)(ii)B;

Interim Period has the meaning in clause 5.1(b);
Investment means the investment committee established under clause
Committee 20;

Investment Manager means an investment manager that at all times is
Independent and:

(a) in respect of funds management:

(i) holds a current relevant Australian Financial
Services Licence (or is an authorised
representative of such a licensee); and

(i)  holds appropriate authorisations to permit it, in
accordance with the Corporations Act, to give
advice regarding the Investment Policy and
the various categories of investments held by
the Trust and to deal with those investments;
and

(iii) has at least 10 years investment management
experience in relation to funds under
management of greater than $500 million
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(indexed annually in accordance with the
Consumer Price Index); or

(b) in respect of direct property investment:

(i) has at least 10years direct property
management experience in relation to property
assets under management of greater than
$500 million (indexed annually in accordance
with the Consumer Price Index);

Investment Policy means an investment policy for the Trust prepared in
accordance with clause 19.4;

Investment Principles means the investment principles set out in clause 19.3;

Land Register means the register to be maintained in accordance with
clause 22.1(b);

Land Sub means the subsidiary company to be established by the
Trustee and described as the Land Sub in accordance with
clause 22.1;

Management Order means an order by which care, control and management of

a reserve are placed with a management body under
section 46 of the Land Administration Act 1997 (WA);

Mediation Guidelines means the rules or guidelines for mediation as adopted
from time to time by the Institute of Arbitrators and
Mediators Australia or an equivalent body;

Mediator means a person who is a member of, and accredited as a
mediator by, the Institute of Arbitrators and Mediators
Australia or an equivalent body;

Modify means to modify, vary, amend, alter, change or correct and
the terms “Modified”, “Modifying” and “Modification” shall
have a corresponding meaning;

Native Title Act means the Native Title Act 1993 (Cth);

Net Proceeds has the meaning given in clause 11.5(a);

Nominations means the committee established in accordance with
Committee clause 16;

Nominee Entity means a company proposed to be appointed as a

Dedicated Trustee under clause 13.2;

Noongar Advisory means the Noongar advisory company established in
Company accordance with clause 14;
Noongar Appointor means the person appointed as such by the Noongar

Corporations Committee from time to time in accordance
with clause 13.3;
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Noongar Boodja
Development
Corporation

Noongar Boodja
Traditional Lands

Noongar Community
Noongar
Corporations
Committee

Noongar Future Fund

Noongar Housing
Land

Noongar Land Estate

Noongar Person

Noongar Relationship
Committee

Noongar Settlement

Notifiable Event

Notifiable Event
Notice

Notifiable Event
Report

Operations Fund
Operations Funding
Payment Conditions

Policy and
Procedures Manual

Professional Trustee
Company

means a company incorporated under the Corporations Act
(acting in its own right or as bare trustee for the Trust) the
shares of which are wholly owned by the Trustee for the
purpose of conducting development activities on
Development Land;

means the lands the subject of the ILUAS;

means the six Agreement Groups as constituted from time
to time;

means the committee established by the CSC in
accordance with the CSC’s constitution and comprising
representatives from the CSC and each Regional
Corporation (if any);

means the Sub Fund established under clause 7;

means the properties to be transferred from the Housing
Authority to the Land Sub pursuant to the ILUAS;

means the land allocated under the Noongar Settlement
to the Noongar Community pursuant to the ILUAS;

means a member of the Noongar Community;

means the committee established by the Trustee in
accordance with clause 15;

means the full and final settlement of native title in the

South West of Western Australia as described in the
ILUAS;

has the meaning given in clause 13.5(a);

has the meaning given in clause 13.5(b);

has the meaning given in clause 13.5(c);

means the Sub Fund established under clause 8;
has the meaning given in clause 8.2(b);
has the meaning given in clause 17.5;

has the meaning given in clause 3.2(c)(ii);

means an organisation that:

(@)

3

is a “trustee company” as that term is defined in
section 601RAB of the Corporations Act;
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Property
Development
Activities
Protected Property

Reconciliation Action
Plan

Region

Regional Corporation

Regional Corporation

(b) holds a -current relevant Australian Financial
Services Licence:

(i) covering the provision of all or substantially all of
the “traditional trustee company services”
defined in section 601RAA of the Corporations
Act; and

(i) with appropriate authorisations as required to
permit it to carry out functions under this Deed;
and

(c) has at least 5 years experience in carrying out the
functions and providing the services similar to those
required of the Trustee under this Deed;

has the meaning given in clause 11.1(d);

has the meaning given in item S10.1;

means a plan that identifies clear actions with realistic

targets for the Trustee, and is developed in consultation with

the Noongar Community that details the Trustee’s

contribution to:

(a) reconciliation;

(b) creating respectful relationships between Indigenous
persons, particularly the Noongar Community, and
other Australians; and

(c) creating opportunities for Indigenous persons,
particularly the Noongar Community;

means the following regions that comprise the Noongar
Boodja Traditional Lands:

(@) Whadjuk Region;

(b)  Yued Region;

(c) Gnaala Karla Booja Region;

(d) South West Boojarah Region;

(e) Wagyl Kaip / Southern Noongar Region; and

(f)  Ballardong Region;

means a corporation that is appointed by the Trustee as a
Regional Corporation in respect of a specific Region in

accordance with clause 4.1;

means the core services to be undertaken by a Regional
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Core Functions

Regional Corporation
Principles

Relevant ILUA
Relevant Regional
Corporation

Settled Sum

South West Boojarah
Region

Special Projects

Special Projects Fund

Special Projects
Funding

Special Project
Guidelines

Special Purpose
Report

Special Resolution

Start-Up Period

State

State Contribution

State Contribution
Condition

State Contribution
Period

State Endorsement

Corporation as determined in accordance with Schedule 3
and as varied from time to time;

means the principles described as the “Regional
Corporation Principles” as set out in Annexure E of
Schedule 10 to the Relevant ILUA;

means in respect of an Agreement Group, the ILUA
relating to that Agreement Group;

means in respect of a Region, the Regional Corporation
associated with that Region;

means $10.00;

means the South West Boojarah lands and that part of the
Harris Family lands the subject of the ILUA entered into by
the State and the South West Boojarah and Harris Family
native title claim groups;

means a special project undertaken by an Eligible
Noongar Entity in furtherance of its objects;

means the Sub Fund established under clause 9;

has the meaning given in clause 9.2(a);

has the meaning given in clause 9.1(d)(ii);

means a report of, as the case may be:

(@) a Regional Corporation, prepared in accordance
with clause 4.7(b); or

(b) the CSC, prepared in accordance with clause 5.6(b);

means a resolution passed by at least 75 percent of all
persons present and entitled to vote on the matter;

has the meaning given in clause S2.1(b);

means the State of Western Australia, acting through the
Department of the Premier and Cabinet;

has the meaning given in the ILUAs;

has the meaning given in clause 6.4;

means the period of time beginning on the ILUA
Commencement Date and expiring on the date that is

twelve (12) years from the ILUA Commencement Date;

means the State’s written approval to the nomination of a
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Statutory Authority

Strategic Plan

Strategic Review

Sub Fund

Suspension Amount
Suspension Event
Suspension Period
Suspension Remedy

Tax Law

Title Protection
Criteria

Traditional Laws and
Customs

Transition Principles

Trust
Trust Fund
Trust Purpose

Trustee

Trustee Expense
Budget

corporation as the CSC, a Regional Corporation or any
other Eligible Noongar Entity as the case may be, which
approval must not be revoked during any period in which
the entity is otherwise eligible to act in the relevant position;
means a body corporate which:

(a) is established by State legislation; and

(b) has a board of management or directors;

means the strategic plan for the Trust prepared in
accordance with clause 21;

has the meaning given in clause 26(a);

means a sub fund of the Trust Fund established by the
Trustee in accordance with clause 6.2;

has the meaning given in clause 17.7(a);

has the meaning given in clause 17.7(b)(i);

has the meaning given in clause 17.7(a);

has the meaning given in clause 17.7(b)(iii);

means the Income Tax Assessment Act 1936 (Cth),
Income Tax Assessment Act 1997 (Cth) and the Taxation
Administration Act 1953 (Cth) as amended from time to
time;

has the meaning given in clause 10.3(c);

means the bodies of traditions, laws, customs and beliefs

of the Noongar Community and includes those traditions,
observances, customs and beliefs as applied in relation to

particular persons, sites, areas of land, things or
relationships;
means the principles described as the “Transition

Principles” set out in Annexure Y of Schedule 10 to the
ILUAS;

means the trust created by this Deed;

has the meaning described in clause 6.1;

means the Trust Purpose set out in clause 2.2;

means the initial trustee specified in clause 13.1 or the
trustee of the Trust appointed under clause 13.4 from time

to time;

has the meaning given in clause 23.3(a);
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1.2

1.3

Trustees Act means the Trustees Act 1962 (WA);

Trustee’s Annual has the meaning given in clause 25(a);

Report

Valid means, in respect of an endorsement under this Deed, that
the endorsement is subsisting and unrevoked;

Wagyl Kaip / means the lands the subject of the ILUA entered into by the

Southern Noongar State and the Wagyl Kaip and Southern Noongar native title

Region claim groups;

Whadjuk Region means the lands the subject of the ILUA entered into by the

State and the Whadjuk native title claim group; and

Yued Region means the lands the subject of the ILUA entered into by the

State and the Yued native title claim group;

Interpretation of Clauses

(a)

(b)

(c)

(d)

(e)

A word importing the singular number or plural number includes the plural and
singular respectively.

If two or more persons by this Deed undertake an obligation or give any
warranty they will be bound jointly and severally unless the context requires
otherwise.

A word importing any gender includes every other gender.

A reference to a "spouse" includes a de facto spouse and a person who is
considered to be a spouse in accordance with Traditional Laws and Customs.

The use of headings will not affect the interpretation or construction of this
Deed.

Status of Schedules

(a)
(b)
(c)

A reference to this Deed includes a reference to any schedule to it.
The schedules form part of this Deed and are binding on the Trustee.

Unless otherwise specified in this Deed, a Modification to a schedule requires
a Modification to this Deed in accordance with clause 27.
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21

2.2

23

Trust Purpose

Declaration of Trust

(a)

(b)

(c)

(d)

The Trustee acknowledges that the Settlor has paid the Settled Sum to the
Trustee and the Trustee receives the Settled Sum as trustee of the Trust.

The Settlor and the Trustee declare that the Trustee will hold the Trust Fund
and the income of the Trust Fund for the Trust Purpose and otherwise on the
trusts, with the powers and subject to the provisions in this Deed.

The Trustee may from time to time accept as an addition to the Trust Fund
any Contribution paid or transferred to or vested in the Trustee and to be held
by the Trustee as part of the Trust Fund.

The Trust name is Noongar Boodja Trust or such other name determined by
the Trustee from time to time.

Trust Purpose

The Trustee must Apply the Trust Fund solely for the purpose of providing money,
property or benefits to or for Eligible Noongar Entities or for the establishment of
Eligible Noongar Entities as the Trustee decides in the Trustee’s absolute discretion.

Trust Activities

In support of the Trust Purpose, the Trustee must pursue the following activities:

(a)

(b)

(c)

(d)

(e)

(f)

support each Regional Corporation to represent the interests of and deliver
services to the Noongar Community of that Region and undertake the
Regional Corporation Core Functions in accordance with Schedule 3;

support the CSC to represent the interests of all the Noongar Community,
deliver services to the Noongar Community and Regional Corporations and
undertake the CSC Services listed in Schedule 2;

hold and manage Cultural Land under clause 10, in consultation with the
Relevant Regional Corporations in a manner that has regard to the spiritual
and cultural connection of the relevant Agreement Group and their Traditional
Laws and Customs;

hold, manage, invest and develop the Development Land under clause 11, in
consultation with the Investment Committee in a manner that aims to generate
positive returns for the Trust Fund;

hold, manage and invest the Noongar Future Fund under clause 7 in a
manner that aims to ensure adequate income to support the operations and
projects of the Eligible Noongar Entities in the future;

hold, manage and invest the Operations Fund under clause 8, in
consultation with the Noongar Advisory Company, in a manner that ensures,
in the Trustee’s opinion, adequate funds for the operations of the CSC and
the Regional Corporations each year, on a fair and equitable basis;
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24

(9

(h)

(i)

)

(k)

(1

(m)

(n)

hold, manage, invest and develop the Housing Land Fund under clause 12,
in consultation with the Investment Committee and the Noongar Advisory
Company in a manner that aims to achieve improved housing outcomes for
Noongar People;

accept monies, land or other property from a Contributor, or allocations by the
Trustee from the Trust Fund, to hold, manage and invest in the Special
Projects Fund under clause 9 to provide funding for the CSC and the
Regional Corporations for Special Projects from time to time;

establish, manage and maintain the Noongar Advisory Company under
clause 14 to provide advice and assistance to the Trustee in accordance with
this Deed;

establish, manage and maintain the Noongar Relationship Committee
under clause 15 to facilitate and streamline a process for the Trustee and the
Noongar Advisory Company to have direct, regular and meaningful
engagement with the Eligible Noongar Entities who are the key beneficiaries
of the Trust;

support the CSC to maintain the Noongar Corporations Committee, which
is the primary source for consultation as amongst the Eligible Noongar
Entities;

manage and maintain the Investment Committee under clause 20 to provide
advice and assistance to the Trustee regarding the investment of the Trust
Fund in accordance with this Deed;

manage and maintain the Nominations Committee under clause 16 to “pre-
qualify” candidates for positions on the CSC board, Regional Corporation
boards and Noongar Advisory Company board, the Investment Committee or
any other subcommittee of the Trust; and

generally receive, hold, manage, invest and deal with monies, land or other
benefits payable to the Trust for the benefit of the Eligible Noongar Entities to
assist in the promotion and advancement of the Noongar Community, and
manage and maintain other Sub Funds that the Trustee may establish from
time to time, in accordance with this Deed.

Not for Profit

(@)

(b)

The Trust is to be carried out without purpose of profit or private gain for the
Trustee, or a member, director, employee, agent or officer of the Trustee. No
part of the Trust Fund or the income may be transferred or Applied directly or
indirectly by way of dividend, bonus or other profit distribution to the Trustee,
or a member, director, employee, agent or officer of the Trustee.

Clause 2.4(a) does not prevent the payment in good faith of any of the
following in accordance with the terms of this Deed:

(i) the Trustee’s remuneration determined in accordance with clause 23;

(i) reasonable costs, charges and expenses incurred in connection with
the administration of the Trust;
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(iii) reimbursement to any person (including the Trustee and any member,
director, employee, agent or officer of the Trustee) for any reasonable
out of pocket expenses incurred in connection with the administration
of the Trust;

(iv) reasonable rental for any real or personal property leased to the
Trustee as trustee of the Trust;

(v) reasonable remuneration of any other person (including any member,
director, employee, agent or officer of the Trustee) for services
provided to the Trustee as trustee of the Trust.

2.5 No Fixed Interests

(a)

(b)

The Eligible Noongar Entities have a right to be considered for a Distribution
from the Trust Fund as conferred by this Deed but do not have any interest in
any particular part of the Trust Fund or any investment made by the Trustee.

An Eligible Noongar Entity or Noongar Person is not entitled, other than as
expressly provided, to:

(i) interfere with the exercise or non-exercise by the Trustee of its rights
and powers;

(i) exercise any rights, powers or privileges in respect of any assets of the
Trust Fund; or

(iii) require the transfer of any of the assets of the Trust Fund to an Eligible
Noongar Entity or Noongar Person.
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3.1

3.2

Noongar Community

Recognition of Noongar Community

In exercising the Trustee’s discretions pursuant to this Deed, and subject to clauses
22.1 and 22.4, the Trustee must have regard to:

(a)

(b)

the fundamental connection between the Trust Fund and the Agreement
Groups and that the primary source of the Trust Fund is the settlement
between the Noongar Community and the State whereby native title rights
and interests are dealt with in the manner envisaged in subsections 24CB(e)
and 24EB(1)(d) of the Native Title Act, pursuant to the ILUAs;

the connection between the Agreement Groups and the Regions,

and may rely upon the terms of the ILUAs for the purpose of determining:

(c)

(d)

the geographical areas that constitute the six Regions that, together,
represent the Noongar Boodja Traditional Lands; and

the identity of the traditional owners who hold rights and interests under
Traditional Laws and Customs in relation to part or all of each Region, who
together may select an entity to be their Regional Corporation for their
Region, and nominate their traditional elders in respect of land within that
Region.

Good Governance Practice

The Trustee must:

(a)

(b)

(c)

support initiatives to improve, enhance and assist the development of the
corporate governance practices of the Eligible Noongar Entities;

ensure that meetings of each committee the Trustee is specifically required to
form under this Deed and any other committees or subcommittees formed
under this Deed, are convened (as to timing and number of meetings) and
held in an efficient, responsible, cost effective and culturally appropriate
manner; and

in consultation with the Noongar Relationship Committee, develop, approve
and update from time to time the following documents to apply to the
operations of the Trustee, the Noongar Advisory Company and each
committee the Trustee is specifically required to form under this Deed:

(i) a code of conduct (Code of Conduct); and

(i) a policies and procedures manual (Policy and Procedures Manual).
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3.3

3.4

Communications with the Noon